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Preface

The National Conference of Bar Examiners inaugurated the Multistate
Performance Test (MPT) in 1997. This publication is a reprint of one
of the first two MPTs, which were administered in July 1997 in eight
states: Colorado, District of Columbia, Georgia, Hawaii, Iowa,
Missouri, Nevada, and New Mexico.

The instructions for the test appear on the back cover. For further
information regarding the test, see the MPT Information Booklet.

Copytight © 1997 by National Conference of Bar Examiners
All rights reserved
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Elmore, Anderson & Reed
Attorneysat Law
3722 Page Park Road
Bradley Center, Franklin 33092
(489) 555-7108

MEMORANDUM

To: Applicant

From: Marla Reed

Date: July 29, 1997

Subj ect: Kiddie-Gym Systems, Inc.

Our client, Kiddie-Gym Systems, Inc.(KGS), hasbeenin businessfor amost ayear. It furnishesand
installs prefabricated indoor playground equipment for devel opers and operators of shopping malls,
day-care centers, fast-food outlets, and other entitiesthat want to provide such facilitiesfor children
of their customers. Earlier today, Jerry Martin, the president of KGS, came in to get our advice on
abusiness problem involving playground equi pment KGS bought from Poly-Cast, Inc. and installed
at Bradley Center Mall, one of Cornet Devel opment Corporation's shopping malls. The playground
equipment was destroyed by afire at the mall. | told him we would give him a written opinion

within afew days.

I've transcribed my notes of the discussion | had with Mr. Martin, and they are included in thefile
along with some documents Mr. Martin left with me. I've also included parts of the Franklin
Commercial Code (which isidentical in substance to the Uniform Commercial Code) and some

cases that may or may not be relevant. Here'swhat | would like you to do for me:

Draft for my signature an opinion letter to Mr. Martin addressing the following questions:

D Asbetween KGS and Cornet, which bearstherisk of lossfor playground equipment
destroyed in the fire at Cornet's Bradley Center shopping mall?
2 Is KGS obligated to pay the shipping and handling charges billed by Poly-Cast?

Attached for your guidanceisamemorandum regarding our firm's practiceinwriting opinionletters.



Elmore, Anderson & Reed
Attorneysat Law
3722 Page Park Road
Bradley Center, Franklin 33092
(489) 555-7108

MEMORANDUM September 8, 1995
To:  Associates

Re:  Opinion Letters

The firm follows these guidelines in preparing opinion letters to clients:

o State each client question independently.

° Following each question, provide a concise one-sentence statement giving a"short answer"

to the question.

° Following the short answer, write an explanation of the issues raised by the question,
including how the relevant authorities combined with the factslead to your conclusionsand

recommendations.

° Bear inmind that, in most cases, theclient isnot alawyer, so use language appropriateto the
client's level of sophistication. Remember also to write in away that allows the client to

follow your reasoning and the logic of your conclusions.



NOTES OF DISCUSSION WITH JERRY MARTIN, PRESIDENT OF KGS

July 29, 1997

KGSinstalsindoor molded plastic playground equi pment in placeslikefast-food restaurants,

shopping malls, day-care centers, etc.

A little over 2 months ago, KGS landed its largest contract so far—with Cornet
Devel opers—3 major shopping centersin Franklin—1st one, in Bradley Center, just
completed and opened to the public on July 23, 1997—2 other malls under
construction. Contract drafted by Cornet's attorneys.

Martin shopped Cornet's specifications around and found anew supplier, Poly-Cast,
Inc., located in Copley, about 100 miles from here—Poly-Cast's playground
equipment meets Cornet's specs—got what he thought was very favorable pricing
from Melissa Parker, Poly-Cast's sales manager.

Poly-Cast shipped 1st playground system to Bradley Center job site ontime and in
good condition—it arrived at the site in heavy protective wooden
crates—unnecessary asfar asMartin is concerned—it just costs Poly-Cast money to
do the crating and costs KGS time and labor to uncrate and dispose of the wood.
Re Bradley Center Mall, KGS crew began assembly on July 21, 1997 and finished
physical installation of playground equipment and general site clean-up on
July 22—removed construction barriers at end of the day and told Charlie Short,
Cornet'sjob superintendent, Martin would be back the next day to do final site check
and crew would return within 2 weeksto do fina "tune-up.”

Martin went to job site the next day, July 23, about 11:00 a.m. and found 20 - 30 kids
aready playing on the equipment; checked with Charlie Short and learned that he
had given the mall manager the green light to let the kids begin using the
playground—Martin did avisual check, found thingsin order, and left, intending to
send crew back in two weeks to do final tune-up per contract.

Fire broke out at Bradley Center Mall on July 24—damaged part of the mall and
destroyed the playground equipment—best guess is that the fire started from a

cigarette someone threw into atrash bin.



Charlie Short has told Martin that KGS won't get paid for Bradley Center job until
it installs replacement equipment—Charlie also said no pay because title to the
playground system hadn't yet passed to Cornet.

Martin says Short had already given his OK for kids to begin using the
equipment—can't understand why KGS should bear the loss—thefirewasn't KGS's
fault—K GS hasn't been able to afford insurance for this kind of 1oss; is pretty sure
Cornet isinsured. KGS might be willing to make some accommodation on labor
costsduring installation of replacement system at Bradley Center Mall, at least tothe
extent of Cornet's insurance deductible, if any.

Obviously, KGS can't perform fina tune-up on the system that was
destroyed—Martin saysfina tune-upisno big dea—the Poly-Cast systems shoul dn't
need much if any final adjustments and, at most, it would've been an hour'swork by
2 workers.

To make mattersworse, Martin just received Poly-Cast'sinvoicefor thefirst system,
and Poly-Cast has included a $2,500 charge for shipping and handling (amount not
surprising, judging from the fancy wooden crate job)—Martin got arange of quotes
that would meet specs from Melissa Parker, Poly-Cast's sales manager; the one for
Model PC 443-7 was $25,000 per playground system—no mention of additional
charges—that's why KGS's purchase order states "price all-inclusive.”

Martin didn't look too closely at Poly-Cast's acknowledgement form when he
received it on or about June 16, 1997, other than to noticethat it agreed with theprice
on KGS's purchase order—just yesterday, noticed the fine print re shipping and
handling.

Even if KGS doesn't haveto pay the cost to replace the Bradley Center unit, if KGS
has to pay the $2,500 in freight charges, KGS will barely break even (maybe even
take adlight loss) on the Cornet contract after labor and overhead. If he'd known, he
could have had his own driver pick up the shipment at Poly-Cast plant—no trouble
for him to do that.

KGS is between a rock and a hard place with respect to both Cornet and Poly-
Cast—can't afford to eat the loss on the Bradley Center Mall or agree to pay the
Poly-Cast freight, but needs to preserve relations with both because of the other 2
malls.



CONSTRUCTION AND SERVICE CONTRACT

This contract for construction and services is made and entered into by and between
Cornet Development Corporation ("Cornet") and Kiddie-Gym Systems, Inc. ("KGS") this
23rd day of May, 1997.

1. Work: KGS shall furnish all labor, equipment and materials necessary for the
installation of molded plastic indoor playground equipment ("playground systems") at each
of the three (3) Cornet shopping malls listed below. The playground systems shall be
installed at locations designated by Cornet within each mall and shall conform to the
specifications prepared by Cornet and delivered previously to KGS. Not later than 30 days
after completion of installation of each playground system, KGS shall perform a follow-up
inspection and make such final adjustments ("tune-up") of the system as shall be required,
if any, as the result of initial use by patrons of the mall.

2. Mall Sites and Projected Opening Dates: KGS shall perform its work at the
following mall sites and shall complete installation no later than one day before the
projected opening date of each mall: Bradley Center, due to open July 23, 1997; Sedona
Hills, due to open September 29, 1997; and Mayfair, due to open January 26, 1998.

3. Price and Payment Terms: The total price to be paid by Cornet to KGS is
$120,000, each playground system to be paid for at $40,000 ("site price") upon completion
of the work at each mall site.

4, Passage of Title: Title to each playground system shall pass to Cornet upon
completion by KGS of the final tune-up of the system.

5. Penalty for Delay: KGS shall forfeit $500 for each day of delay in the
completion of the installation of the playground system at each site.

6. Entire Agreement: This writing sets forth the entire agreement of the parties,
and any prior or contemporaneous promises or representations made and not set forth in
this writing shall be of no effect. No modification of this agreement may be made except
in a writing executed by both parties.

Cornet Development Corporation Kiddie-Gym Systems, Inc.

By By
Thomas G. Bodette Jerome A. Martin
Vice President for President
Development




PURCHASE ORDER
Date: May 29, 1997 No. 447A
Kiddie-Gym Systems, Inc.
4722 Industrial Way
Bradley Center, FN 33087
(489) 554-6249

Seller: Pol y- Cast, Inc. Ship To: Per Instructions
790 Pol ypropyl ene Way
Copl ey, FN 33124

This constitutes order by Kiddie-Gym Systens, Inc. of three
(3) Poly-Cast nolded playground systens, Mdel No. PC443-7.
Systens per sanple shown and to conformto Cornet Devel opnent
speci fications furnished to Poly-Cast.

Systens to be delivered by Pol y-Cast to Cornet Devel opnent job
sites per instructions to be given by Kiddie-G/m Systens.
First systemto be delivered to Bradley Center Mall job site
not later than July 21, 1997. Delivery to other job sites
(Sedona Hills and Mayfair) per later instructions.

Price: $25,000 per wunit, all-inclusive, per quote from
Mel i ssa Parker. Payable net 60 days after delivery.

General Conditions

Seller warrants all goods are of merchantable quality and fit for the intended purpose. Seller warrants that al goods are free and clear
of al liens and claims by third parties and that Seller possesses all rights to sell said goods free and clear.

Date: My 30, 1997 Authorized Signature:

Jerome A. Martin




ACKNOWLEDGEMENT OF ORDER

POLY-CAST, INC.
Premier Molded and Extruded Plastic Products
790 Polypropylene Way
Copley, FN 33124
(489) 550-0900

No. 277695

Date: June 9, 1997

Buyerki ddi e- Gym Ship To: Per Instructions
4722 I ndustrial Wy
Bradl ey Center, FN 33087
(489) 554- 6249

Contact: Jerry Martin

Pol y- Cast hereby acknow edges your Oder per your PO #447A dated
May 29, 1997:

- Three (3) Mdel PC443-7 playground systens
Unit price $25,000

- Systens to conformto Cornet Devel opment specs

- WIl ship first systemto Cornet site at
Bradl ey Center Mall by July 21, 1997 per instructions

- WIl wait for shipping and delivery instructions on
Sedona Hills and Mayfair sites

- Payabl e net 30 days from date of invoice

Art hur Haski ns
Vi ce President/ Sal es

Conditions Applicable To All Sales: All goods subject to limited warranties of merchantability and
fitness. All shipments subject to charges for shipping and handling to be paid net 30 days from date
of invoice. Goods are guaranteed against defects discovered and reported within ten (10) days of
delivery. Late charges at 10% per month for past due payments; minimum late charge $10.00.
Shipments travel at the risk and cost of Buyer. Risk of loss passes to Buyer at time of identification



of goods to the contract at Seller's loading dock.



POLY-CAST, INC.
Premier Molded and Extruded Plastic Products
790 Polypropylene Way
Copley, FN 33124
(489) 550-0900

INVOICE
Date: July 25, 1997 No. 114076-96
Customer: Ki ddi e-Gym Attention: Jerry Martin
4722 I ndustrial Vay
Bradl ey Center, FN 33087 Your PO# 447A
Quantity Description Price
1 Pol y- Cast pl aygr ound $25, 000. 00

system - Model PC443-7
delivered July 21, 1997 per
custoner's instructions

Shi ppi ng & handli ng $ 2,500.00
Total Due (net 30 days) $27, 500. 00

Make checks payable to Poly-Cast, Inc.
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Franklin Commercial Code
P
§2102. Scope: Unlessthe context otherwiserequires, thisdivision of the Commercial Code
appliesonly to transactionsin goods; it does not apply to any transaction whichissolely for the sale
of services.
P
§ 2104. Definitions: " Merchant”; " Between Merchants" :
(1) "Merchant” means a person who deals in goods of the kind . . . involved in the
transaction . . . .
(2) "Between merchants' means any transaction with respect to which both parties are

chargeable with the knowledge or skill of merchants.

§2105. Definitions: " Goods' : "Goods' meansall things(including specially manufactured
goods) which are movabl e at the time of identification to the contract for sale other than the money
in which the priceisto be paid.

§2207. Additional Termsin Acceptance or Confirmation:

(1) A definiteand seasonabl e expression of acceptance or written confirmation whichissent
within a reasonable time operates as an acceptance even though it states terms additional to or
different from those offered or agreed upon, unless acceptance is expressly made conditional on
assent to the additional or different terms.

(2) The additiona terms are to be construed as proposals for addition to the contract.
Between merchants such terms become part of the contract unless:

() The offer expressly limits acceptance to the terms of the offer;

(b) They materially alter it; or

(c) Notification of objection to them has already been given or is given within a
reasonabl e time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to
establish acontract for sale although the writings of the parties do not otherwise establish acontract.
In such acasethetermsof the particular contract consist of those terms on which the writings of the
partiesagree, together with any supplementary termsincorporated under any other provisionsof this



code.
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§2319. F.OB.:

(1) Unless otherwise agreed the term F.O.B. (which means "free on board") at a named
place, even though used only in connection with the stated price, is adelivery term under which

(8 WhenthetermisF.O.B. the place of shipment, the seller must at that place ship
the goods and bear the expense and risk of putting them into the possession of the carrier; or

(b) When the term is F.O.B. the place of destination, the seller must at his own
expense and risk transport the goods to that place and there tender delivery of them.

§ 2401. Passing of Title: Each provision of this division of this code with regard to the
rights, obligations and remedies of the seller, the buyer, purchasers or other third parties applies
irrespective of title to the goods except where the provision of this code refers to title. Insofar as
situationsare not covered by the other provisionsof thisdivision of thiscodeand mattersconcerning
title become material the following rules apply:

(1) Titleto goods cannot pass under a contract for sale prior to their identification to the
contract. Subject tothese provisions, titleto goods passesfrom the seller to the buyer in any manner
and on conditions explicitly agreed on by the parties.

(2) Unlessotherwiseexplicitly agreed title passesto the buyer at thetimeand placeat which
the seller completes his performance with reference to the physical delivery of the goods.

§2503. Manner of Seller'sTender of Delivery: Tender of delivery requiresthat the seller
put and hold conforming goods at the buyer's disposition and give the buyer any notification
reasonably necessary to enable him to take delivery.

§2509. Risk of Lossin the Absence of Breach: Therisk of loss passesto the buyer on his
receipt of the goods if the seller is a merchant; otherwise the risk passes to the buyer on tender of

delivery. The provisions of this section are subject to contrary agreement of the parties.
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