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Nagle & Allgood
Attorneys at Law

2914 Marion Street
Sharren, Franklin  33204

MEMORANDUM
TO: Applicant
FROM: Alice Nagle
RE: Piccolo v. Dobbs
DATE: February 24, 1998

Our firm represents Patricia Piccolo in her personal injury lawsuit against Julia Dobbs.  The suit is
pending in the federal district court in Sharren based on diversity jurisdiction.  The collision occurred
when Ms. Dobbs's car crossed the median of the interstate and struck Ms. Piccolo’s car, killing the
passenger in Piccolo's car.  We are proceeding with discovery and have encountered a problem in getting
the statements two witnesses made to an investigator for Dobbs’s insurance company.

I plan to file a motion to compel discovery of the recordings and transcripts that opposing counsel
refused to produce during the depositions, claiming work-product protection.  I want you to draft a
persuasive brief in support of our motion.  Your brief should argue that, under the facts of our case, we
are entitled to get the tapes and transcripts.  Motions like this are won or lost on how we use the facts,
so it is very important that you pick out the key facts that support our position, set them forth cogently
in your statement of facts, and weave them into your legal arguments.  Follow the guidelines in the
attached office memo regarding persuasive briefs. 
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Nagle & Allgood
Attorneys at Law

MEMORANDUM September 8, 1995
TO: Attorneys
FROM: John Copper
RE: Persuasive Briefs and Memoranda

All persuasive briefs, including Briefs in Support of Motions (also called Memoranda of Points and
Authorities), shall conform to the following guidelines.

All briefs shall include a Statement of Facts.  The aim of the Statement of Facts is to persuade the tribunal
that the facts support our client's position.  The facts must be stated accurately; however, emphasis should
be placed on the material facts that best support our client's position.  Select carefully the facts that are
pertinent to the legal arguments.

The firm follows the practice of breaking the argument into its major components and writing carefully
crafted subject headings that illustrate the arguments they cover.  Avoid writing briefs that contain only
a single broad argument heading.  The argument heading should succinctly summarize the reasons the
tribunal should take the position you are advocating.  A heading should be a specific application of a rule
of law to the facts of the case and not a bare legal or factual conclusion or a statement of an abstract
principle.  For example, improper:  THE UNDERLYING FACTS ESTABLISH PLAINTIFF'S CLAIM
OF RIGHT.  Proper:  BY PLACING A CHAIN ACROSS THE DRIVEWAY, BY REFUSING
ACCESS TO OTHERS, AND BY POSTING A "NO TRESPASSING" SIGN, PLAINTIFF HAS
ESTABLISHED A CLAIM OF RIGHT.

The body of each argument should analyze applicable legal authority and persuasively argue how the facts
and law support our client's position.  Authority supportive of our client's position should be emphasized,
but contrary authority also should generally be cited, addressed in the argument, and explained or
distinguished.  Do not reserve arguments for reply or supplemental briefs.

The lawyer need not prepare a table of contents, a table of cases, a summary of argument, or the index.
These will be prepared, where required, after the draft is approved.
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EXCERPTS FROM DEPOSITION OF JULIA DOBBS1

February 9, 19982

BY MS. ALICE NAGLE:3

* * *4

Q: How old were you at the time of the accident on September 5, 1995?5

A: I was nineteen.6

Q: What was your destination at the time of the accident?7

A: Home.8

Q: Where were you coming from?9

A: Franklin State University.10

Q: Were you a student there?11

A: Yes.12

Q: Were you alone in the car?13

A: Yes.14

Q: At the time of the accident, how long had you had your driver's license?15

A: I had been licensed for a little over a year.  16

Q: Had you ever driven between home and Franklin State by yourself before the day of the17

accident?18

A: This was the second time.  I drove to college the previous August when I returned for the fall19

semester.20

Q: Would you tell us what happened at the time of the accident?21

A: As I was driving north in the left lane on Interstate 101, near Mt. Vernon, Franklin, I was22

forced to drive onto the median because a tractor-trailer in the right lane started to move into23

my lane.24

Q: Then what happened?25

A: My car went across the median and struck a car traveling in the oncoming traffic lane.26

Q: As your car went across the median what did you do?27

A: I don’t remember anything about the accident after I went on the grass median.28

Q: Were you injured?29

A: Not seriously.30

Q: What do you mean, not seriously?31

A: Well, I had a small cut on my forehead and I was sore for a couple of days.32

Q: How fast were you going at the time of the accident?33

A: I was driving the speed limit of 55 m.p.h.34

Q: Did you make a statement to the State Police immediately after the accident?35
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A: Yes, at the scene.1

Q: Do you remember what speed you told them you were going?2

A: I’m not sure what you mean.3

Q: Didn’t you tell the state trooper that you were going 70 m.p.h.?4

A: Yes.5

Q: Are there any other differences between what you remember today and what you told the state6

trooper?7

A: Well, other than the speed I was going, the only thing that might be confusing is that I know8

earlier I told the police officer that when I went off the road I jerked the wheel.  What I meant9

was that turning the wheel and the wavering was caused by the movement of the car going off10

the road.11

Q: Did the State Police interview you at anytime after the day of the accident?12

A: Several days following the accident, the State Police asked to re-interview me.13

Q: Did that interview take place?14

A: No.15

Q: Why not?16

MR. BASANTA:  I object.  Attorney-client privilege.17

MS. NAGLE:   Let  me  ask  this,  then.   Were  you  charged  with  any  traffic or criminal violation18

resulting from the accident?19

A: Yes.20

Q: And, that was?21

A: Vehicular homicide.22

Q: What was the result of those charges?23

A: I was found not guilty.24

Q: Did you testify at the criminal trial?25

A: No.26

Q: Did you ever make statements to anyone else about what happened?27

A: Well, of course, I spoke to my attorney.28

Q: Anyone else?29

A: I spoke to the man from the insurance company.30

Q: Whose company?31

A: My company.32

Q: Who was that?33

A: I’m not sure of the name.34

Q: Was it Alan Isaacs?35
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A: That sounds right.1

Q: Did he take notes?2

A: He tape-recorded it.3

Q: Did you ever see a transcript of that recording or listen to the tape?4

A: I reviewed a transcript prior to the criminal case resulting from the accident, but have not5

looked at it since that time.6

MS. NAGLE:   Mr.  Basanta,  I  assume  you  brought  this  recording  and  transcript  with  you in7

response to my subpoena duces tecum?8

MR. BASANTA:  No.  We assert attorney work-product.9

MS.  NAGLE:   Very  well,  Mr.  Basanta.   We'll  move  to  compel.  Ms. Dobbs, did I call you up10

two days after the accident?11

A: Yes.12

Q: Did I ask if you were represented by an attorney?13

A: Yes.14

Q: Did you say that you were not?15

A: Yes.16

Q: Did I ask you to tell me what happened at the time of the accident?17

A: Yes.18

Q: Did you then refuse to speak to me?19

A: Yes.20

Q: Going back to the accident, how close was the traffic that was following you?21

A: I don’t remember.22

Q: In the mile prior to where the accident occurred, had you altered your speed at all?23

A: What do you mean?24

Q: Well, you have said that you were going either 55 or 70 at the time of the accident.  In the mile25

you drove before the accident occurred did you change that speed, either up or down?26

A: I don’t remember.27

Q: What became of the tractor-trailer that you say ran you off the road?28

A: I don’t remember.29

MS. NAGLE:  I have nothing further.30

* * *31

32

33

34

35
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EXCERPTS FROM DEPOSITION OF TED WALLACE1

February 10, 19982

BY MS. ALICE NAGLE:3

* * *4

Q: On September 5, 1995, at approximately 6:00 p.m., what were you doing?5

A: I was traveling north on Interstate 101. 6

Q: Did you observe an automobile accident?7

A: Yes.8

Q: Please describe what happened.9

A: I was driving in the right lane behind a truck.  There was a car driven by Ms. Dobbs in front10

of this truck, but in the left lane.  11

Q: Did you actually see Ms. Dobbs’s car?12

A: No.  Not at that point.13

Q: Just tell us what you saw or heard yourself.14

A: Okay.  I was talking on the citizen's band radio with a tractor-trailer driver who was in front of15

me.  This driver tells me, "Back it down, an eighteen-wheeler done run a four-wheeler over in16

the median."  17

Q: What did you do?18

A: Well, I slowed down and that’s when I first saw Dobbs’s car as it was rolling to a stop on the19

other side of the highway.20

Q: Did you talk to this truck driver who was in front of you anymore?21

A: The guy stopped at the scene of the accident.22

Q: Did he say anything to you?23

A: He said that a truck in the right lane had come over into the left lane where Julia Dobbs was24

and that she had no place to go except the median.25

Q: Do you know if this driver ever made any statements to the police?26

A: I don’t think so.  He said he was not about to be subpoenaed to court or get involved and he27

left the scene after five minutes.28

Q: Have you ever mentioned this other truck driver to anyone before today?29

A: I’m not really sure.30

Q: Have you given statements to anyone else involved in this case?31

A: I talked to you two days after the accident.32

Q: You didn’t mention the other truck driver to me, did you?33

A: I don’t remember.34

Q: Did you speak to anyone else?35
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A Well, I talked to the insurance investigator for Ms. Dobbs’s company.1

Q: Did you mention the other truck driver to the insurance investigator?2

A: I don’t remember.3

Q: Who was the insurance investigator?4

A: I’m not sure of the name.5

Q: Did he take notes?6

A: He tape-recorded it.7

Q: Did you ever see a transcript of that recording or listen to the tape?8

A: I reviewed a transcript prior to the criminal case against Ms. Dobbs.9

MS.  NAGLE:   Mr.  Basanta,  I  assume  you  brought  this  recording  and  transcript  with you in10

response to my subpoena duces tecum?11

MR. BASANTA:  No.  We assert attorney work-product.12

MS.  NAGLE:   Okay.   I  guess  we'll  include  that  in  our  motion  to  compel.  I  have a few more13

 questions.  Were you called as a witness in the criminal case against Ms. Dobbs?14

A: No, I was subpoenaed by Ms. Dobbs's lawyer but I didn't testify.15

Q: You drove Julia Dobbs to her parents' home in Sharren after the accident, didn't you?16

A: Yes.17

Q: And Julia Dobbs's father took you out to dinner in a Sharren restaurant in August 1996, right?18

A: Yes.19

Q: And who paid for that dinner?20

A: Mr. Dobbs.21

Q: And when you visited the Dobbs home in October 1996, you received a gift, didn't you?22

A: Yeah.  It was only a small box of pears.23

Q: You were injured in an accident in July 1997, weren't you?24

A: Yes.25

Q: And you hired Julia Dobbs's father as your lawyer, didn't you?26

A: Yes.27

Q: No further questions.28

MR. BASANTA:  I have just one question.  Mr. Wallace, how is your memory of the accident?29

A: I have a good memory of what occurred at the time of the accident. It’s actually quite vivid.  It30

was amazing anyone survived from either car.31

* * *32

33

34

35
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EXCERPTS FROM DEPOSITION OF ALAN ISAACS1

February 10, 19982

BY MS. ALICE NAGLE:3

* * *4

Q: What is your position with the Silverado Insurance Company?5

A: Supervising adjuster.6

Q: When did you become aware of the accident?7

A: On or about September 5, 1995.8

Q: Does the insurance company take statements in all cases?9

A: Well, in all cases involving injuries we do.10

Q: Did you personally conduct any of this investigation?11

A: Yes, when there is a death, as there was in this case, I get personally involved.  I interviewed Ms.12

Dobbs and Mr. Wallace.13

Q: Did you interview the plaintiff?14

A: I tried to.  At that early date I felt that it was virtually certain that a lawsuit would be filed15

against our insured, Ms. Dobbs, and, therefore, I personally tried to obtain recorded statements16

from all witnesses.17

Q: I don’t understand.18

A: In this case the accident did not just involve the insured's vehicle but rather another automobile19

in which one passenger was severely injured and another was killed.  It was immediately20

apparent that the negligence, if any, would likely be solely with the insurance company's21

insured.22

Q: Did you speak to legal counsel before you did the investigation and took the statements of the23

witnesses?24

A: No.25

Q: Who were the witnesses who gave you statements?26

A: Ms. Dobbs and Mr. Wallace.27

Q: When did you take those statements?28

A: On September 6, 1995.29

Q: Did you record the statements?30

A: Yes.  I used a handheld tape recorder and later had a secretary type up transcripts.31

Q: Did you interview any other witnesses?32

A: Well, as you know, the plaintiff, apparently being hit by surprise, was not able to give any33

account concerning the cause of the accident.  The only eyewitnesses I was able to find were Ms.34

Dobbs and Mr. Wallace.35
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Q: Did you bring copies of the statements of Ms. Dobbs and Mr. Wallace with you?1

MR. BASANTA:  Objection.  We assert attorney work-product.2

MS. NAGLE:  In that case, I have nothing further until we take the matter up with the judge.3

* * *4
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Federal Rules of Civil Procedure, Rule 26

* * *

(b) Discovery Scope and Limits.  Unless otherwise limited by order of the court in accordance
with these rules, the scope of discovery is as follows:

(1) In General.  Parties may obtain discovery regarding any matter, not  privileged,
which is relevant to the subject matter involved in the pending action, whether it relates to the
claim or defense of the party seeking discovery or to the claim or defense of any other party. .
. . 

* * *
(3) Trial Preparation:  Materials.  . . . [A] party may obtain discovery of documents and

tangible things otherwise discoverable under subdivision (b)(1) of this rule and prepared in
anticipation of litigation or for trial by or for another party or by or for that other party's
representative (including the other party's attorney, consultant, surety, indemnitor, insurer, or
agent) only upon a showing that the party seeking discovery has substantial need of the materials
in the preparation of the party's case and that the party is unable without undue hardship to
obtain the substantial equivalent of the materials by other means.  In ordering discovery of such
materials when the required showing has been made, the court shall protect against disclosure
of the mental impressions, conclusions, opinions, or legal theories of an attorney or other
representative of a party concerning the litigation.
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Pacamor Bearings, Inc. v. Minebea Co., Ltd.
United States District Court, D. Franklin (1996)

The plaintiffs in this civil action complain that
the defendant engaged in false advertising.
Defendant objects to plaintiff's attempt to
discover certain customer survey documents,
which defendant claims are protected by the
attorney work-product doctrine and which the
magistrate judge ordered produced.

The underlying principle of modern discovery
is that parties should be allowed to obtain the
fullest possible knowledge of the issues and facts
before trial.  Hickman v. Taylor (U.S. Supreme
Court, 1947) ("Mutual knowledge of all the
relevant facts gathered by both parties is
essential to proper litigation.").  However,
discovery has necessary boundaries; for example,
when a party's discovery requests encroach
upon the domains of privilege.  One area of
privilege is the work-product doctrine.

The work-product doctrine embodied in Rule
26(b)(3) is designed to balance the needs of the
adversary system to promote an attorney's
preparation in representing a client against
society's interest in revealing all material facts
relevant to the resolution of a dispute.  Thus,
the work-product doctrine encompasses (1)
documents and other tangible things (2) which
were prepared in anticipation of litigation or
trial (3) by or for a party or by or for that
party's representative.  Because work-product
protection may hinder an investigation into the
facts, it should be narrowly construed consistent
with its purpose.  

Documents and Other Tangible Things
All of the items defendants claim to be
privileged under the work-product doctrine are
documents.  Accordingly, this element does not
provide a basis for disagreement over the
doctrine's application in this action.

Prepared in Anticipation of Litigation or Trial
The work-product doctrine protects documents

prepared in anticipation of litigation or trial.
The party asserting work product protection
bears the burden of proving the material was
prepared in anticipation of litigation.  A
document satisfies this element of Rule 26(b)(3)
where, in light of the nature of the document
and the factual situation in the particular case,
the document can be said to have been prepared
or obtained because of the prospect of litigation.

Although there is no requirement that the
litigation have already commenced, there must
be an identifiable prospect of litigation at the
time the documents were prepared (i.e., specific
claims that have already arisen and that are
supported by concrete facts).  

Materials assembled in the ordinary course of
business, or pursuant to public requirements
unrelated to litigation or for other nonlitigation
purposes, are not protected, even if the party is
aware that the documents may also be useful in
the event of litigation.
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When a party or the party's attorney has an
agent do work in anticipation of litigation, one
way to ensure that such work will be protected
is to provide clarity of purpose in the
engagement letter.  An affidavit from counsel
indicating that work was done at his or her
direction in anticipation of specified litigation
will also help a party meet its burden.

Prepared by or for a Party or by or for that
Party's Representative
Attorneys often must rely on investigators and
other agents in the compilation of materials in
preparation for trial.  It is therefore necessary
that the doctrine protect material prepared by
agents for the attorney as well as those prepared
by the attorney himself.  For example, studies
conducted by a party at the direction of its
attorney in anticipation of litigation fall within
the scope of the work-product doctrine, as do
documents and reports prepared by agents of
the attorney or the party he represents.

Overcoming the Protection of the Work-
Product Doctrine
Rule 26(b)(3) provides for discovery in certain
situations of both "ordinary work-product" and
"opinion work-product."  The opinion work-
product provision accords special protection to
work-product revealing the attorney's mental
processes.  A far stronger showing of necessity
and unavailability by other means than that
required to obtain ordinary work-product is
necessary to compel disclosure of opinion work-
product.

Upon review of the documents whose
production is challenged by the defendant in
this case, and in light of the particular facts
presented in plaintiff's brief, the court affirms
the decision of the magistrate judge.

Basinger v. Glacier Carriers, Inc.
United States Fifteenth Circuit Court of Appeals (1985)

The dispute in this case boils down to whether
an insurance company whose business
necessarily requires it to generate documents

and other things in anticipation of litigation can
invoke Rule 26(b)(3).
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On September 21, 1984, plaintiff's decedent,
Michael E. Basinger, was killed when his
motorcycle collided with a tractor-trailer owned
and operated by defendants.  Prior to the
collision, Basinger had visited the Maple Pot
Restaurant where, defendants allege, Basinger
had consumed alcoholic beverages.  Shortly
after the accident, REMCO, Maple Pot's
liability insurer, had its claims manager, Philip
Reif, investigate the accident.  The file
generated by this investigation included
statements procured one month after the
accident from two persons employed by Maple
Pot at the time of the accident, police reports,
and inter-office memoranda containing the
mental impressions of REMCO personnel
respecting the value or merit of a potential
claim against Maple Pot.  Subsequently,
Basinger's administrator filed suit only against
defendants.  Thereafter, defendants served their
deposition subpoena upon Reif and REMCO.
Although they are not parties, Reif and
REMCO, as representatives of Maple Pot, may
invoke Rule 26(b)(3) to protect REMCO's file.

Federal courts are not in agreement as to
whether an insurer's claim file, prepared after
an accident that may generate a potential claim,
can be protected from discovery under Rule
26(b)(3).  Some courts deny protection to
insurance reports not prepared under the
guidance of an attorney.  In the leading case
Thomas Organ Co. v. Jadranska Slobodna
Plovidba (N.D.Ill.1972), the court found that
any report or statement made by or to a party's
agent that has not been requested by or
prepared for an attorney's legal expertise must
be conclusively presumed to have been made in
the ordinary course of business and thus not in
anticipation of litigation.

We recognize the concerns of the Thomas
Organ court about insulating insurance claim
files from discovery, but we find the Thomas
Organ view too restrictive.

Rule 26(b)(3) was not intended to protect all

insurance claim files from discovery, but the
rule does protect materials prepared in
anticipation of litigation, without reference to
any exception for insurance companies.  For
example, when an insurance company is
investigating a claim from one of its insureds, it
normally will have to make a decision as to
whether the claim should be granted or denied
before it can assert that the claim file was
prepared in anticipation of litigation.  Thomas
Organ involved a cargo loss where the carrier
conducted a business investigation to determine
whether or not to deny the claim.  In some
situations there is some likelihood of litigation,
but also a business purpose behind the
investigation, such as where the defendant
insured drives a car off the road and the
plaintiff passenger is injured.

Not all documents prepared by an insurance
company in investigating a claim are compiled
in the ordinary course of business.  At a certain
point, an insurance company’s activity shifts
from the ordinary course of business to
anticipation of litigation.  A court must
determine whether the document can fairly be
said to have been prepared or obtained because
of the prospect of litigation.

This lawsuit does not directly involve Maple
Pot or REMCO. The complaint seeks recovery
for the death of plaintiff's decedent based only
upon the collision with defendants'
tractor-trailer.  The decedent was at the Maple
Pot, however, some time before his death.
Obviously, both Maple Pot and REMCO
recognized the potential for litigation because of
Franklin's Dram Shop Act, and REMCO
conducted its investigation with Maple Pot's
potential liability in mind.  Under these
circumstances, the material was gathered in
anticipation of litigation.

The inquiry, however, does not end there.  If a
substantial need exists for the protected
materials, the rule requires that the information
be discoverable.   A finding of substantial need
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involves consideration of two factors.  The first
is the nature of the documents (i.e., their
relevance and importance), and the second is
the ability to obtain the facts (or the substantial
equivalent) from other sources.

The accident report is relevant to defendants'
case and the defendants have a substantial need
for it.  Defendants, however, can easily obtain
the report from the Franklin State Police, so we
will not compel discovery of it.

The witness statements require more discussion.
Defendants maintain that, because the witnesses
were employees of Maple Pot when the accident
occurred, the witnesses will be hostile to
defendants and will not reveal the same
information contained in their earlier
statements.  Hence, they will not be able to
obtain substantially equivalent information by
other means. Defendants, however, although
furnished with the witnesses' names and
addresses, have made no attempt to depose
them.  Once defendants have deposed the
witnesses, they might be in a position to say
that the witnesses were reluctant to speak freely
with them or were openly hostile, or that there
was some reason to believe that their prior
written statements were inconsistent with what
they told defendants. 

Defendants' other contention fails as well.
Witness statements are considered unique when
witnesses have given a nearly contemporaneous
account of the incident while memories are
fresh.  When the same witnesses are available to
the discovering parties only a substantial time
thereafter, the likelihood that the discovering
party cannot obtain substantially equivalent
information is real.  Because memory fades with
time or changes after further reflection,
contemporaneous statements are a unique
catalyst in the search for truth.  Indeed, if a
party or witness has no recollection of the
events of the accident, this loss of memory
constitutes an inability to obtain the substantial
equivalent of the facts by other means.

Mere lapse of time should normally be enough
to require production only of statements given
at almost the same time as the accident.  Were
a statement given a week, or two weeks, after
the accident at issue, the court might well
require counsel to demonstrate that the witness
was not available for deposition without undue
hardship.  In this case, Reif procured the
statements approximately one month after the
accident.  Therefore, the statements obtained
were neither contemporaneous nor unique.
Defendants can obtain substantially the same
information by deposing the witnesses.

Judgment affirmed.
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ALLEN, EISNER & THOMAS
Attorneys at Law

1427 Marsden Place
Gardenton, Franklin 33301

(434) 277-8901

M E M O R A N D U M 

TO: Applicant
FROM: Frank Eisner
DATE: February 24, 1998
SUBJECT: Gardenton Board of Education—Proposed Communications Code for Gardenton High

School

Dr. Edwina Kantor, the President of the Gardenton Board of Education, came to see me a few days ago
about a new code to regulate the content of student communications at our public high school,
Gardenton High. At its next meeting, the Board wants to present for public comment the most
restrictive communications code permissible, one that gives the school the greatest flexibility to prevent
the publication of offensive material.  Dr. Kantor wants me to meet with and advise the Board in
advance of that meeting and to be prepared to respond to comments from members of the public who
have signed up to speak pro and con about the code.  

Over the last few months, parents and civic groups have objected to what they consider to be
intemperate, irresponsible reporting, profanity, and sexually charged material of questionable taste
appearing in the various student media. 

I've included in the file a transcript of my conversation with Dr. Kantor so you can get a better idea of
what the issues are and how she'd like to have this matter resolved.

Please prepare a memorandum in which you evaluate the preamble and each of the guideline provisions
in the draft of the communications code that Dr. Kantor left with me.  Identify the legal issues that can
give rise to constitutional challenges to each of the provisions and analyze whether each such provision
is likely to be found legally permissible.  Make suggestions for deleting, modifying, or adding any items
in order to help the Board achieve its goal.  Be sure to state your reasons for concluding that each
guideline provision is legally permissible or impermissible, as well as the reasons for any suggestions you
make.  Support your reasons with appropriate discussion of the facts and law.
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TRANSCRIPT OF DISCUSSION WITH DR. EDWINA KANTOR

Lawyer: Thanks for allowing me to record this discussion, Dr. Kantor.  It'll make it easier
to reconstruct it later on.

Kantor: That's fine.  This problem is becoming a real headache.
Lawyer: Tell me what the situation is.
Kantor: With increasing frequency, we've been getting complaints from local residents,

some city leaders, parents, and various church and civic groups about the degenerating quality of the
subject matter being reported in The Weekly Cougar and the language being used by students in their
student theatrical and video productions.  In fact, we've come pretty close to being sued for defamation
by a number of really irate citizens who've read or seen things published about themselves or their
families.

Lawyer: The Weekly Cougar—that's the student newspaper, right?
Kantor: That's right.  It's published by the students in the senior journalism class.

Students in drama and theatrical arts classes also publish plays.  The performances are produced a couple
of times a year.  Sometimes there are live performances and sometimes the plays are filmed or videotaped
by the students in the cinematography department and then shown in the auditorium or in classrooms
in lieu of live plays.

Lawyer: Is the Cougar circulated beyond the student body?  Who is invited to attend the
student theatrical productions?

Kantor: Well, we don't consciously circulate the Cougar off campus.   It's intended to
be an educational vehicle for training students, but there's nothing to prevent anyone who's interested
from getting copies.  In order to finance the costs, the students solicit advertisements from local
merchants and business operators.  But it's not a newspaper of general circulation.

As far as the theatrical productions are concerned, the regular annual live performances are
advertised around town and admission is charged.  The targeted audiences are made up mostly of
students and their friends and relatives.  Some of the smaller productions–I mean videos and films—are
just for student consumption.  We've never tried to open either the live plays or the smaller productions
to the public at large. 

Lawyer: What's the problem?
Kantor: Well, the student reporters for the Cougar have reported stories about

individuals, relying on rumor and innuendo, without verifying the facts, without exercising mature
judgment, and generally exceeding the boundaries of responsible journalism.  They have used some
profanity in their stories.  They just don't have the experience to know better.  As a result, there have
been some pretty defamatory and tasteless things published.

The plays and theatrical productions have sometimes bordered on being obscene.  They
frequently deal with sexually charged and morally questionable subject matter that parents, community
leaders, and civic groups have found offensive.  And, I've got to tell you that I agree with them.






















































