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Pref ace
This pub li ca tion in cludes the ques tions and analy ses from the Feb ru ary 1995 and July 1995 Mul -

tistate Es say Ex ami na tions. Each test in cludes seven ques tions; ju ris dic tions that use the MEE se lect
the six ques tions their ap pli cants will an swer.

These model analy ses to the MEE are il lus tra tive of the dis cus sions that might ap pear in ex cel -
lent an swers to the ques tions. They are pro vided to the user ju ris dic tions for the sole pur pose of as sist -
ing grad ers in grad ing the ex ami na tion. These mod els are not an of fi cial grad ing guide. Some states
grade the MEE on the ba sis of state law, and ju ris dic tions are free to mod ify the analy ses, in clud ing
the sug gested weights given to par ticu lar points, as they wish. Grad ing of the MEE is the ex clu sive re -
spon si bil ity of the ju ris dic tion us ing the MEE as part of its ad mis sions pro cess.

The topic or top ics cov ered by each ques tion are listed on the first page of its ac com pa ny ing
analy sis, fol lowed by Ro man nu mer als which ref er to the sub ject mat ter out line for that topic. For ex -
am ple, ques tion 1 on the Feb ru ary 1995 MEE tested Com mer cial Pa per: III.B, In dorse ments; IV.A,
Per son en ti tled to en force; IV.G, En force ment of lost, de stroyed or sto len in stru ment; and V.C, Al -
tera tion. Sub ject mat ter out lines are in cluded in the MEE In for ma tion Book let.

De scrip tion of the MEE
The MEE is a three- - hour ex ami na tion con sist ing of six ques tions. The ex ami na tion is ad min is -

tered in one con tinu ous three- - hour time pe ri od. Ap pli cants are ex pected to spend ap proxi mately
thirty min utes an swer ing each of the ques tions. The ar eas of law cov ered by the ques tions in the ex -
ami na tion are: Agency and Part ner ship, Com mer cial Pa per, Con flict of Laws, Cor po ra tions, De ce -
dents' Es tates, Fam ily Law, Fed eral Civil Pro ce dure, Sales, Se cured Trans ac tions, and Trusts and
Fu ture In ter ests. Some ques tions in clude is sues in more than one area of law.

The pur pose of the MEE is to test the ap pli cant's abil ity to (1) iden tify le gal is sues raised by a hy -
po theti cal fac tual situa tion; (2) sepa rate ma te rial which is rele vant from that which is not; (3) pres ent
a rea soned analy sis of the rele vant is sues in a clear, con cise, and well or gan ized com po si tion; and (4)
dem on strate an un der stand ing of the fun da men tal le gal prin ci ples rele vant to the prob able so lu tion
of the is sues raised by the fac tual situa tion. The pri mary dis tinc tion be tween the MEE and the Mul -
tistate Bar Ex ami na tion (MBE) is that the MEE re quires the ap pli cant to dem on strate an abil ity to
com mu ni cate in writ ing ef fec tively.

The ques tions on the ex ami na tion are drafted and re viewed by out side ex perts and by a draft ing
com mit tee com posed of law pro fes sors and prac tic ing law yers from across the coun try. The ques tions 
are also re viewed by mem bers of the MEE Com mit tee, which is com posed of pres ent and former bar
ex am in ers who do not par tici pate in the ques tion draft ing pro cess. All ques tions are pre tested on law -
yers re cently ad mit ted to the bar.

The ex ami na tion is based on gen eral law.
Grad ing of the MEE is the ex clu sive re spon si bil ity of the ju ris dic tion ad min is ter ing the exam.

Any ques tions about grad ing pro ce dures or grades should be di rected to the ap pro pri ate ju ris dic tion.
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In struc tions
The back cover of each test form con tains the fol low ing in struc tions:
Do not break the seal on this book let un til you are told to be gin.
You will have three hours in which to write your an swers to six of the seven ques tions con tained

in this book let; you will be told which of the ques tions you are to an swer. Each ques tion is de signed to
be an swered in thirty min utes. There will be no break once the for mal test ing ses sion be gins. You may
an swer the ques tions in any or der you wish. Do not an swer more than one ques tion in each an swer
book let. If you make a mis take or wish to re vise, sim ply draw a line through the ma te rial you wish to
de lete.

Read each fact situa tion very care fully and do not as sume facts which are not given in the ques -
tion. Do not as sume that each ques tion cov ers only a sin gle area of the law; some of the ques tions may
cover more than one of the ar eas you are re spon si ble for know ing.

Dem on strate your abil ity to rea son and ana lyze. Each of your an swers should show: an un der -
stand ing of the facts; a rec og ni tion of the is sues in cluded; the ap pli ca ble prin ci ples of law; and the rea -
son ing by which you ar rive at your con clu sion. The value of your an swer de pends not as much upon
your con clu sions as upon the pres ence and qual ity of the ele ments men tioned above.

Clar ity and con cise ness are im por tant, but make your an swer com plete. Do not vol un teer ir rele -
vant or im ma te rial in for ma tion.

Some ju ris dic tions in struct ap pli cants to an swer MEE ques tions ac cord ing to the law of the ju -
ris dic tion. Ab sent such an in struc tion, you should an swer the ques tions by ap ply ing fun da men tal le -
gal prin ci ples rather than lo cal case or lo cal statu tory law.
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Feb ru ary 1995

Ques tion 1
On Sep tem ber 13, Un cle wrote a check in the amount of $15 to Niece's or der and gave it to her as a
birth day gift. Niece im me di ate ly in dorsed the check by sign ing her name on the back. She wrote noth -
ing else on the check. Bef ore Niece de pos ited the check, Thief stole it. Be cause of Un cle's neg li gence in
fill ing in the amount pay able, it was easy for Thief to raise the amount of the check by chang ing “$15”
to “$1,500” and the writ ten sum “Fif teen” to “Fif teen Hun dred.”

Thief, with out sign ing her name on the check, de liv ered it to Ga rageco in pay ment for $1,500 worth of
work Ga rageco had done on Thief's car. Thief told Ga rageco that she had re ceived the check from a
rela tive. Ga rageco had no rea son to doubt Thief's ve rac ity or to sus pect the al tera tion. In re turn for
the check, Thief was per mit ted to take pos ses sion of her car, which Ga rageco had been hold ing un til
Thief paid for the work.

On Sep tem ber 15, Ga rageco in dorsed and de liv ered the check to Sup plier in pay ment for a com pres -
sor that Sup plier was to de liver no later than Oc to ber 1. Sup plier pre sented the check to the drawee
bank. The bank dis hon ored the check on Sep tem ber 17 be cause of a stop pay ment or der placed by
Un cle at Niece's re quest.

On Sep tem ber 19, Sup plier learned the check had been al tered and dis hon ored. In or der to pre serve
its busi ness re la tion ship with Ga rageco, Sup plier nev er the less de liv ered the com pres sor to Ga rageco
on Sep tem ber 20. On Sep tem ber 21, Sup plier, still in pos ses sion of the check, con cluded that it would
not be prac ti cal to at tempt to re cover from Thief. Sup plier would pre fer not to sue Ga rageco.

What rights, if any, does Sup plier have against Niece and Un cle? Ex plain.
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Ques tion 2
Soon af ter Herb and Win nie mar ried, Win nie be gan work ing as a cook in a lo cal res tau rant to sup -
port Herb, who had started chi ro prac tic school. Win nie and Herb de cided that she would be come a
sur ro gate mother to sup ple ment the fam ily in come. Herb and Win nie en tered into a writ ten agree -
ment with Don, a mar ried man, whose wife Sally had been un able to bear chil dren. The agree ment
pro vided that Win nie would 1) be ar ti fi cially in semi nated with Don's se men, 2) bear the child of the
re sult ing preg nancy, 3) re lin quish all of her rights to the child, and 4) co op er ate in pro ceed ings to ter -
mi nate her pa ren tal rights im me di ate ly af ter the birth of the child. Don agreed to pay Win nie $10,000
and to be re spon si ble for all medi cal ex penses re lated to the preg nancy and child birth. Herb con -
sented to Win nie's ar ti fi cial in semi na tion, agreed not to claim pa ren tal rights, and agreed to do what -
ever was nec es sary to es tab lish Don as the child's le gal fa ther.

Win nie be came preg nant as a re sult of ar ti fi cial in semi na tion and de liv ered a baby, Carol, about the
time Herb gradu ated from chi ro prac tic school. By the time the baby ar rived, how ever, Win nie had
de cided that she would keep Carol. Sally and Don were happy to ter mi nate the con tract be cause Sally
had un ex pect edly be come preg nant. Sally and Don had al ready paid Win nie's fee and her medi cal ex -
penses and did not want a re fund. How ever, Herb dis agreed with Win nie's de sire to keep Carol and
re minded her that bef ore they mar ried they had agreed in writ ing not to have chil dren. De spite
Herb's ob jec tions, Win nie de cided to keep Carol.

Be cause of their ir rec on cil able con flict over Carol, Herb and Win nie have agreed to di vorce. Win nie,
who will have cus tody of Carol, seeks child sup port from Herb. She also wants to be com pen sated for
help ing put Herb through chi ro prac tic school. Herb and Win nie have vir tu ally no prop erty, and Win -
nie, who quit school af ter high school, lacks the skills to get a good job. Herb has a thriv ing prac tice as
a chi ro prac tor ahead of him.

1. Is Herb the le gal fa ther of Carol? Ex plain.

2. As sum ing that Herb is the le gal fa ther of Carol, is he li able for sup port ing her? Ex plain.

3. Should the court or der Herb to com pen sate Win nie for help ing him through school, and, if so,
what form should the com pen sa tion take? Ex plain.
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Ques tion 3
Dan iel was driv ing a Ga sco gaso line truck on an in ter state free way at night when Paul, driver of a mi -
nivan, struck the rear end of Dan iel's truck, caus ing a col li sion and ex plo sion. Paul was se verely
burned, and Dan iel suf fered a to tal mem ory loss from the ac ci dent. Based on physi cal evi dence at the
scene of the ac ci dent, the cause of the ac ci dent ap peared to be ex ces sive speed on Paul's part. The only
wit ness to the ac ci dent was Wendy, who was driv ing a Volks wagen be hind Paul and Dan iel. She
stopped af ter the ac ci dent and called the po lice and para med ics.

Alex, a claims in ves ti ga tor for Ga sco's li abil ity in surer, ob tained a writ ten state ment from Wendy two 
days af ter the ac ci dent. In Wendy's state ment she said that Dan iel caused the ac ci dent by mak ing an
un safe lane change into Paul's lane. Wendy said that Paul was too close to avoid the ac ci dent, al though 
she could not es ti mate how fast Paul was driv ing. Alex wrote two com ments on Wendy's state ment: 1)
Wendy is a very credi ble wit ness; and 2) her state ment is very harm ful to Dan iel's po ten tial de fense.
Shortly af ter mak ing her state ment, Wendy dis ap peared and can not be found. Alex im me di ate ly for -
warded Wendy's state ment to Law yer, Ga sco's in- - house at tor ney.

Paul sued Dan iel and Ga sco in a fed eral dis trict court for per sonal in jury dam ages based on Dan iel's
neg li gent driv ing of the truck. Paul's suit was prop erly based upon di ver sity ju ris dic tion. De fen dants
filed an an swer spe cifi cally de ny ing each al le ga tion of wrong ful con duct in Paul's com plaint. Dur ing
dis cov ery, Paul de manded pro duc tion of Wendy's state ment. De fen dants claimed that the state ment
was privi leged or oth er wise pro tected from dis cov ery. Paul moved for an or der com pel ling pro duc -
tion of the state ment. De fen dants filed a writ ten re sponse op pos ing pro duc tion solely on the ground
that the state ment was not re li able be cause it was not un der oath. The writ ten re sponse was pre pared
and signed by Law yer. Law yer de vel oped the re li abil ity ar gu ment with out con duct ing any re search
or cit ing any le gal author ity.

1. Should the fed eral dis trict court judge grant the mo tion com pel ling pro duc tion of Wendy's state -
ment? Ex plain.

2. What sanc tions, if any, should the fed eral dis trict court judge im pose on Law yer for mak ing this
re sponse? Ex plain.
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Ques tion 4
Smith, Jones, and Baker were part ners in a con sult ing busi ness. Ap proxi mately 60% of the part ner -
ship's work was per formed for two ma jor cor po ra tions, ABC Inc. and XYZ Inc. The part ners did not
have a writ ten part ner ship agree ment. They never de cided how the man age ment re spon si bil ity for
the af fairs of the part ner ship was to be al lo cated or how long the part ner ship would con tinue to ex ist.
They al ways shared the prof its and losses of the busi ness equally and did not re ceive sala ries for work -
ing in the part ner ship busi ness.

Al though the part ner ship was very prof it able, Smith of ten dis agreed with the other two part ners re -
gard ing part ner ship busi ness. When the part ner ship re ceived a pro posal from Newco Inc. to en ter
into a sub stan tial con sult ing con tract on terms that ap peared to be fa vor able to the part ner ship, Jones 
and Baker fa vored en ter ing into the pro posed con tract. Smith was op posed and wrote a let ter to the
other two part ners stat ing that Smith would not agree to any con tract with Newco. In spite of Smith's
ob jec tions, Jones and Baker en tered into the con tract, pur port ing to act on be half of the part ner ship.

Smith was very up set that Jones and Baker had en tered into the con tract with Newco. Smith con -
tacted ABC and XYZ and en tered into con tracts in his own name to do con sult ing work for them. The
work to be done un der the con tracts was of the same kind the part ner ship had done for these cor po ra -
tions in the past.

The con tract with Newco turned out to be very un prof it able. In con trast, Smith's con tracts with ABC
and XYZ were very prof it able. Smith re fused to share the losses un der the Newco con tract, ar gu ing
that those losses were not part ner ship ob li ga tions. In ad di tion, Smith re fused to share the prof its from 
the ABC and XYZ con tracts with Jones and Baker, ar gu ing that the prof its were not part ner ship
prof its.

Jones and Baker now plan to en ter into a sec ond con tract with Newco, on be half of the part ner ship, to
do ad di tional con sult ing work. The rate of com pen sa tion to the part ner ship would be greater than in
the origi nal con tract. Smith wants to pre vent them from tak ing on any new busi ness on be half of the
part ner ship, and he tells them that, as far as he is con cerned, the part ner ship is at an end.

1. Did Jones and Baker have the right to en ter into the origi nal con tract with Newco on be half of the
part ner ship? Ex plain.

2. May the part ner ship re cover the prof its earned by Smith in per form ing the con tracts with ABC
and XYZ? Ex plain.

3. Did Smith ter mi nate the right of Jones and Baker to en ter into new con tracts with Newco on be -
half of the part ner ship? Ex plain.
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Ques tion 5
Five years ago Harry mar ried Wilma. Wilma had a child from her prior mar riage, Doro thy, who was
14. Al though Harry did not adopt Doro thy, he raised her as if she were his bio logi cal child. Harry had
a son from a prior mar riage, Steve. Wilma and Steve never got along.

Three months ago Harry prop erly exe cuted a will leav ing 1) $10,000 to Steve, 2) $50,000 to Doro thy,
and 3) the rest of his es tate (val ued at $700,000) to Wilma. This will, pre pared un der the su per vi sion of 
Harry's long time at tor ney, also pro vided that “if any per son shall con test any pro vi sion of this will,
such per son shall for feit any right to claim any share of my es tate.” Dur ing the 35 years prior to his
death at age 62, Harry had been a suc cess ful com mer cial banker with a repu ta tion within the com mu -
nity for be ing “fair but very hard nosed.”

Harry died un ex pect edly in an auto mo bile ac ci dent while on his way to a meet ing with a cli ent to close
a $5,000,000 deal. Five min utes bef ore the ac ci dent, he had dropped Wilma off at their stock bro ker's
of fice to “sign off” on changes in their jointly held stock port fo lio. They had ar gued strenu ously about
these changes, but Harry had pre vailed.

In many ways, Steve was the ex act op po site of Harry. Dur ing Harry and Wilma's mar riage, Steve had
been un suc cess ful in hold ing any job for longer than four months. He of ten asked Harry for money,
which Harry thought Steve spent too lav ishly. Harry of ten com plained that Steve “re fused to set tle
down.”

Steve, who is now 24 years old, seeks to in vali date the will and claim an in tes tate share of his fa ther's
es tate. Steve says that for the three years im me di ate ly pre ced ing Harry's death Harry ap peared
mildly dis tracted and oc ca sion ally for get ful. Steve also claims that Wilma was “con stantly carp ing”
to Harry about Steve. He also says that Wilma 1) re fused to be in the fam ily home when Steve came to
visit, 2) on at least one oc ca sion hid a let ter Steve had writ ten to Harry while Steve was on va ca tion in
Europe, and 3) many times re fused to let Steve talk to Harry on the tele phone, falsely claim ing Harry
was not home. Steve also claims that Wilma al ways in sisted that Harry at tend every school func tion in 
which Doro thy par tici pated, praised Doro thy's school work to Harry, and deni grated Steve to Harry
when ever pos si ble.

1. On what grounds might Steve seek to in vali date Harry's will, and is Steve likely to be suc cess ful?
Ex plain.

2. If Steve is not suc cess ful in con test ing Harry's will, what amount, if any, will Steve re ceive from
Harry's es tate? Ex plain.
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Ques tion 6
Foodco, a food proc ess ing com pany, has its place of in cor po ra tion and its prin ci pal place of busi ness
in State A. Foodco re lies ex ten sively on an in de pend ent dis tribu tor, lo cated in State A, to sell its prod -
ucts to res tau rants in State A and State B. In ad di tion, the dis tribu tor ar ranges a monthly ship ment of
Foodco's sau sage to a cus tomer in State C. This sale amounts to less than 5% of Foodco's monthly
sales.

Al though it ob tains most of its sup plies from whole sal ers in State A, Foodco fre quently or ders spices
from Spi ceco, lo cated in ad join ing State D, by tele phon ing Spi ceco from State A. For sev eral years,
Foodco paid its ac count by check mailed at the end of each month to Spi ceco's of fice in State D.

For the last three months, Foodco has failed to make pay ments to sup pli ers. Its bal ance with Spi ceco
has grown to $6,000. Af ter mak ing an un suc cess ful de mand for pay ment, Spi ceco filed suit against
Foodco in a State D trial court. Spi ceco at tached $5,000 worth of Foodco sau sage that had been stored
in a ware house in State D by Foodco's dis tribu tor, pend ing ship ment to the cus tomer in State C. Spi -
ceco then served pro cess on Foodco in State A, in form ing it of the at tach ment and of the com mence -
ment of the ac tion in State D.

State D stat utes per mit credi tors like Spi ceco to in sti tute pro ceed ings by at tach ment. The stat utes
per mit State D courts 1) to ad ju di cate claims against non resi dents to the ex tent of any prop erty lo -
cated in the state and 2) to as sert long- - arm ju ris dic tion over non resi dent cor po ra tions that “trans act
any busi ness” in the state or fail to per form any con trac tual ob li ga tions with sub stan tial ties to the
state. State D courts con strue these stat utes as author iz ing ju ris dic tion to the full ex tent per mit ted by
the due pro cess clause of the United States Con sti tu tion.

Foodco moved to dis miss the State D ac tion for lack of ju ris dic tion. In ad di tion to re cit ing the facts,
Foodco sup ported its mo tion with an un con tra dicted af fi da vit that no em ployee of Foodco has ever
met with Spi ceco in State D.

Should the court grant or deny Foodco's mo tion to dis miss? Ex plain.
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Ques tion 7
On May 1, Bisco en tered into a fi nanc ing ar range ment with Lender. As part of the deal, Lender
loaned Bisco $150,000 and Bisco prop erly exe cuted a se cu rity agree ment grant ing Lender a se cu rity
in ter est in all of Bisco's in ven tory and equip ment and after- - acquired in ven tory and equip ment.
Lender prop erly per fected the se cu rity in ter est by fil ing a fi nanc ing state ment in the ap pro pri ate gov -
ern ment of fice on May 3.

On June 1, Bisco and Car ton Inc. signed a writ ten agree ment for Bisco to pur chase 200,000 card board 
boxes suit able for pack ing its baked goods. Car ton had over one mil lion of these boxes in its in ven tory. 
The price of the boxes, which were to be de liv ered on June 17, was $5,000. Pay ment was due seven
days af ter de liv ery.

Be cause of an industry- - wide la bor dis pute on June 5, a gen eral short age of boxes de vel oped. On June
10, Car ton learned that the mar ket value of 200,000 boxes of the kind or dered by Bisco had risen to
$20,000. Car ton also knew that Bisco would be un able to ob tain a suf fi cient number of boxes else -
where in time for its busy sum mer sea son. Car ton's man ager tele phoned the owner of Bisco and told
him that Car ton would not de liver the boxes on June 17 un less Bisco agreed to pay $20,000 for them.
Bisco pro tested and asked Car ton to “live up to the con tract.” When Car ton re it er ated that Car ton
would not de liver the boxes un less Bisco agreed to the price in crease, Bisco re luc tantly stated, “O.K., I 
guess I've got no choice.” The next day, Bisco signed a “modi fi ca tion agree ment,” which was iden ti cal
to the origi nal con tract, ex cept that the price of the boxes was $20,000 in stead of $5,000.

On June 17, Car ton de liv ered the boxes to Bisco from Car ton's in ven tory. On June 20, Car ton re -
ceived a check from Bisco for $20,000, which Car ton's bank re turned to Car ton five days later
marked “in suf fi cient funds.” On the same day, Car ton learned that Bisco had, in fact, been in sol vent
since June 17.

On June 26, Car ton de manded that Bisco re turn the boxes, but Lender had al ready re pos sessed them
from Bisco. Bisco had failed to make an in stall ment pay ment to Lender on June 18, an event of de fault
un der Bisco's se cu rity agree ment with Lender.

1. Was the modi fi ca tion agree ment signed by Bisco en force able? Ex plain.

2. If Lender had not al ready re pos sessed the boxes, would Car ton have had any right to re cover
them from Bisco? Ex plain.

3. What rights, if any, does Car ton have to re cover the boxes as against Lender? Ex plain.

(Do not dis cuss bank ruptcy law.)
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July 1995

Ques tion 1
Tes ta tor was a suc cess ful busi ness woman and had ac quired a con sid er able per sonal for tune. When
Tes ta tor exe cuted her will, she was mar ried to Hus band. Hus band had a child from a prior mar riage,
Child. Tes ta tor had great af fec tion for Child.

Tes ta tor's prop erly exe cuted will made the fol low ing dis po si tions: “First, I give my dia mond ring to
Friend. Sec ond, I give $10,000 to Child. Third, I give the rest of my es tate to Hus band.”

Ten years af ter Tes ta tor exe cuted this will, she and Hus band di vorced and en tered into a prop erty set -
tle ment agree ment. There af ter, Tes ta tor lost all con tact with Child.

Three years af ter the di vorce, Tes ta tor suf fered a se vere stroke. A con ser va tor was ap pointed to man -
age Tes ta tor's prop erty. The con ser va tor sold Tes ta tor's dia mond ring for $50,000 and put the pro -
ceeds in a sav ings ac count to pay Tes ta tor's liv ing ex penses.

Tes ta tor died three months af ter her stroke. She was sur vived by Hus band (from whom she was di -
vorced), Child, Friend, and three grand nieces, Al ice, Bar bara, and Carol. The three grand nieces
were the grand chil dren of Tes ta tor's brother, Barry, who had pre de ceased Tes ta tor. Barry had two
chil dren, Donna and Ed, both of whom also pre de ceased Tes ta tor. Al ice was Donna's child, and Bar -
bara and Carol were Ed's chil dren. Tes ta tor's rela tives are shown on the fol low ing fam ily tree:

Tes ta tor had no other sur viv ing rela tives. Tes ta tor never re vised her will af ter her di vorce. At the
time of her death, her $600,000 es tate in cluded the $50,000 sav ings ac count con sist ing en tirely of the
pro ceeds from the sale of her dia mond ring.

How should Tes ta tor's es tate be dis trib uted? Ex plain.
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Ques tion 2
Acme needed money to fi nance its manu fac tur ing op era tions. Brenda agreed to lend Acme $100,000 if 
Acme would grant Brenda a se cu rity in ter est in Acme's pri mary pro duc tion ma chine. At that time,
the ma chine was un en cum bered by any other se cu rity in ter ests. Af ter agree ing to Brenda's terms,
Acme de liv ered to Brenda a prop erly exe cuted $100,000 ne go tia ble note pay able to the or der of
Brenda. Im me di ate ly upon dis burs ing the loan funds to Acme, Brenda filed a prop erly exe cuted fi -
nanc ing state ment in the ap pro pri ate UCC pub li c fil ing of fice. She ne glected, how ever, to ob tain a
writ ten se cu rity agree ment from Acme.

Two months later, through no fault of Brenda's, Cathy stole the Acme note from Brenda's safe, forged 
Brenda's sig na ture on the back of the note, and sold the note to Dan, who took the in stru ment for
value, in good faith, and with out no tice of the theft. Brenda learned that Dan now held the note.
Brenda also heard that last week Acme had bor rowed $50,000 from Ed ward and that Ed ward also
had taken a se cu rity in ter est in Acme's pri mary pro duc tion ma chine.

Af ter hear ing about Ed ward's loan and se cu rity in ter est, Brenda re al ized that she had never ob tained 
a signed se cu rity agree ment from Acme grant ing her an in ter est in the ma chine. Upon dis cov er ing
this over sight, Brenda got Acme to sign such an agree ment. By then, how ever, Ed ward had al ready
loaned the $50,000 to Acme, had re ceived Acme's sig na ture on a se cu rity agree ment, and had prop -
erly filed a fi nanc ing state ment cov er ing Acme's ma chine.

1. Does Brenda's se cu rity in ter est in Acme's ma chine take pri or ity over Ed ward's in ter est? Ex plain.

2. As be tween Dan and Brenda, who has su pe rior rights to the note? Ex plain.

3. If Brenda's rights are su pe rior to Dan's, on what theo ries, if any, un der the UCC, may Dan re cover 
against Cathy? Ex plain.
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Ques tion 3
Pet rol, a com pany in cor po rated in State X, pur chased an in sur ance pol icy by mail from In surer Inc.
In surer is in cor po rated and head quar tered in State Y. The pol icy pro tected oil fields lo cated in States
X and Y against out- - of- - control oil wells and other risks. In early 1991, two wells, one in State X and
one in State Y, went out of con trol, caus ing more than $50,000 dam age to Pet rol's fields. Pet rol did not
no tify In surer about these losses un til 1993.

In surer promptly re jected Pet rol's two claims. In surer re lied on a clause in its pol icy with Pet rol that
de nied cov er age of any loss un less Pet rol gave “writ ten no tice to In surer in State Y of the loss as soon
as prac ti ca ble.” This de nial of cov er age is valid un der the law of State X. The de nial of cov er age, how -
ever, is not valid un der the law of State Y, be cause In surer can not show preju dice caused by Pet rol's
de lay in no ti fy ing it of a loss. There is no fed eral law on the sub ject and no choice- - of- - law clause in the
in sur ance con tract. State X courts ap ply First Re state ment rules to re solve choice- - of- - law is sues.
State Y courts pro ceed first un der gov ern men tal in ter est analy sis; in the event of a true con flict, they
also ap ply the First Re state ment.

Pet rol prop erly filed a di ver sity ac tion against In surer in the fed eral dis trict court in State Y. Af ter the 
court had de ter mined the ap pro pri ate choice of law, In surer suc cess fully moved for a change of venue 
to the fed eral dis trict court for State X. The case there fore is pend ing bef ore the fed eral dis trict court
of State X.

Should the law of State X or the law of State Y be ap plied to de ter mine the va lid ity of the denial- - of- -
 coverage clause in the in sur ance con tract? Ex plain.
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Ques tion 4
Zud erCo is a cor po ra tion that has owned and op er ated the his toric Palms Ho tel and two smaller ho -
tels since 1914. The Palms Ho tel con sti tutes ap proxi mately 50% of the fair mar ket value of the to tal
as sets of Zud erCo.

Zud erCo has 15 share hold ers. Thir teen of them are de scen dants of the founder, and the re main ing
two are Able and Baker. No share holder owns more than 10% of the out stand ing shares. Zud erCo
has a three- - person board of di rec tors, con sist ing of Able, Baker, and Chase (a Zuder fam ily mem -
ber).

Able and Baker be lieve that the prop erty on which the Palms Ho tel is lo cated has great po ten tial for
de vel op ment as an of fice park. They value it at $18 mil lion based on their own close study of pub li c
docu ments re lat ing to the de vel op ment pat tern in that area. The other Zud erCo share hold ers dis -
agree be cause they be lieve that the Palms prop erty has greater eco nomic po ten tial as a ho tel. They ar -
rive at a more mod est valua tion of about $13 mil lion for the prop erty's use as an of fice park. Able and
Baker have ob tained three in de pend ent ap prais als plac ing the value of the Palms prop erty as an of -
fice park at be tween $14 mil lion and $18 mil lion.

Able and Baker de cide to of fer Zud erCo $14.5 mil lion to buy the Palms prop erty, and then to vote as
di rec tors at the next board meet ing to ac cept the of fer. They do not plan to ap proach the third di rec -
tor, Chase, bef ore the meet ing. They ex pect that Chase will go along with their plan with out ask ing
any ques tions or caus ing de lay be cause Able and Baker will have their two votes in fa vor of the sale
and be cause the $14 mil lion ap praisal will sup port the amount of their of fer. They do in tend to dis -
close the $14 mil lion ap praisal to Chase, but they do not in tend to dis close the other two higher ap -
prais als.

The rele vant cor po rate docu ments for Zud erCo con tain no spe cial or ex traor di nary pro vi sions di -
rectly on point as to the fol low ing ques tions:

1. Can the board of di rec tors of Zud erCo author ize the sale by its uni lat eral ac tion? Ex plain.

2. What dis clo sures, if any, must Able and Baker make at the board meet ing? Ex plain.

3. Will the votes of Able and Baker be suf fi cient to ap prove the trans ac tion? Ex plain.

4. What duty, if any, does Chase have as a di rec tor, in light of the sale pro posal pre sented by Able
and Baker? Ex plain.
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Ques tion 5
Su san Smith and George Gor don were val idly mar ried in State A, where both had been life- - long resi -
dents. Three years later, they sepa rated but did not di vorce.

A few months later, Su san par tici pated in a mar riage cere mony with Wil liam Wilk ins, an other long- -
 time resi dent of State A. Wil liam hon estly be lieved Su san had never been mar ried bef ore. He did not
ask any ques tions on the sub ject, and Su san did not vol un teer any in for ma tion about her ex ist ing
mar riage to George. The wed ding an nounce ment stated that both were tak ing the sur name “Smith- -
 Wilkins.” Un der that name they main tained joint bank and credit card ac counts and rented an apart -
ment to gether in State A.

Su san and Wil liam rented a va ca tion cabin in State B each sum mer for the next four years. They gen -
er ally stayed at the cabin for four months at a time.

Four years af ter Su san and Wil liam's wed ding cere mony, while they were still liv ing in State A, Su san
re ceived a let ter from a friend say ing, “Your hus band, George, has died from a heart at tack.” Wil liam 
saw the let ter and learned of George's ex is tence. Su san told Wil liam about her mar riage to George
and said, “As far as I'm con cerned, noth ing has changed be tween us. Let's just put this be hind us and
go on with life.” Wil liam said, “This is pretty hard to take. I'll have to think about it.” Al though Su san
and Wil liam con tin ued to live to gether and to have sex ual re la tions, their re la tion ship be came tense
and strained. They did not dis cuss Su san's mar riage to George again.

Dur ing the next year, Su san and Wil liam again rented a cabin in State B for four months. Dur ing this
stay in State B, Su san and Wil liam vis ited neigh bors and bought sup plies, as usual. Hid ing their mari -
tal dif fi cul ties, they ap peared to be a hap pily mar ried cou ple. How ever, soon af ter they re turned to
State A, they sepa rated but did not file for di vorce.

Seven months af ter Su san and Wil liam sepa rated, she was killed in a traf fic ac ci dent. Su san was in -
sured un der a group life in sur ance pol icy fur nished by her em ployer. The pol icy pro vided that if she
failed to name a bene fi ci ary, the pro ceeds would be paid “First to the in sured's sur viv ing spouse; or if
none, to the in sured's sur viv ing chil dren, in equal shares; or if none, to the in sured's sur viv ing par -
ent(s); or if none, to the in sured's es tate.” Su san had no chil dren and had not named a bene fi ci ary of
the in sur ance pol icy.

Su san's par ents and Wil liam claim the in sur ance pro ceeds. Their com pet ing claims are be ing liti -
gated in State A. As sume that Wil liam has no com mu nity prop erty in ter est in the pro ceeds of the in -
sur ance pol icy and that, if he is not en ti tled to the in sur ance money, it will be awarded to Su san's
par ents.

Com mon law mar riages can be val idly formed in State B but not in State A.

To whom should the court award the in sur ance pro ceeds? Ex plain.
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Ques tion 6
For sev eral years, Em ployee worked for Boss at Cus tom Com put ers in Bor der town, State X. Em -
ployee was Boss's sole em ployee. To gether they as sem bled and sold cus tom ized com puter hard ware
and soft ware to lo cal busi nesses in Bor der town and in sur round ing com mu ni ties, in clud ing East ville,
which is lo cated in State Y. Boss is a citi zen of State X. Em ployee, on the other hand, lives in East ville
and is a citi zen of State Y.

On Janu ary 1, 1994, Boss fired Em ployee. On Feb ru ary 1, 1994, Em ployee opened a new busi ness,
Em ployee's Cus tom ized Com put ers, in East ville, and be gan so lic it ing cus tom ers from among the
busi nesses that pre vi ously had done busi ness with Boss's firm. Em ployee won busi ness, in part, by
tell ing Boss's former cus tom ers that “I did all the work when I worked for Boss” and that “Boss is a
drunken bum who can not be re lied upon.”

In late 1994, Boss sued Em ployee in fed eral dis trict court in East ville, al leg ing that Em ployee had sto -
len most of Boss's cus tom ers and caused Boss dam ages of more than $100,000. The com plaint al leged
that Em ployee had “ma li ciously in ter fered with Boss's con trac tual re la tion ships with former cus tom -
ers by ly ing about the ex tent of Em ployee's role in Boss's busi ness and by ly ing about Boss's drink ing
hab its.”

A sum mons and com plaint in the ac tion were served on Em ployee in State Y by a pro cess server who
went to Em ployee's home. Not find ing Em ployee there, the pro cess server slid the sum mons and com -
plaint un der the front door. Em ployee found the sum mons upon re turn ing home that even ing. State
Y's lo cal rules for serv ice of pro cess are iden ti cal to Rule 4(e)(a) of the Fed eral Rules of Civil Pro ce -
dure.

Both State X and State Y rec og nize the tort of ma li cious in ter fer ence with con trac tual re la tions. The
law of each state pro vides that “mal ice” ex ists only when one per son in ter feres with an other per son's
con trac tual re la tion ships ei ther (a) with im proper mo tive—that is, with in tent to in jure the plain tiff's
busi ness for a pur pose other than com pe ti tion or (b) by im proper means—that is, by means that are
civ illy ac tion able or crimi nally un law ful.

Em ployee filed a mo tion to dis miss the com plaint for fail ure to state a claim upon which re lief could be 
granted. Em ployee at tached to the mo tion to dis miss an af fi da vit in which Em ployee swore “that Em -
ployee's ef forts to take Boss's cus tom ers away were mo ti vated not by mal ice but by an hon est de sire to
com pete and win the busi ness for Em ployee.”

The trial judge ac cepted Em ployee's mo tion and af fi da vit, treated the mo tion as a mo tion for sum -
mary judg ment, and gave Boss the op por tu nity to file op pos ing af fi da vits. Boss filed a memo ran dum
in op po si tion to Em ployee's mo tion but did not at tach any docu ments or af fi da vits. The trial judge
then de nied Em ployee's mo tion.

Fol low ing de nial of the first mo tion, Em ployee filed a sec ond mo tion to dis miss the ac tion, this time on
the ground of in suf fi ciency of serv ice of pro cess. The trial judge granted the sec ond mo tion and dis -
missed the ac tion for in suf fi ciency of serv ice of pro cess.

Did the trial judge rule cor rectly on Em ployee's two mo tions? Ex plain.
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Ques tion 7
Tes ta tor trans ferred prop erty to Trus tee to hold in a tes ta men tary spend thrift trust ac cord ing to the
fol low ing terms and pro vi sions:

To pay to, or apply toward the benefit of, Daughter (1) whatever income is necessary to provide
for her support and (2) so much of the principal of the trust as Trustee deems advisable in its
absolute and unreviewable discretion to provide for Daughter's comfort and happiness. Upon
Daughter's death, the trust principal is distributable to Testator's brothers and sisters.

Be cause of her pro found physi cal and men tal dis abili ties, Daugh ter re sides at Com fort Acres, a long
term care fa cil ity, which pro vides her with all of her sup port. Daugh ter must re side at Com fort Acres
or a simi lar fa cil ity for the rest of her life.

For the last 15 years, Trus tee has paid Com fort Acres $25,000 an nu ally from the trust in come to sup -
port Daugh ter. Re cently, how ever, even though the in vest ments were pru dent, the trust in come has
de clined to $40,000 an nu ally. In ad di tion, Com fort Acres has ad vised Trus tee that its an nual charges
will in crease to $45,000. Trus tee has ad vised Com fort Acres and Guard ian, Daugh ter's le gal guard -
ian, that it will not pay more than $35,000 from the trust in come to ward Com fort Acres' an nual
charge. Trus tee takes this po si tion for three rea sons. First, be cause Daugh ter has a life ex pec tancy of
ap proxi mately 30 years, it is con cerned that the trust prop erty will be ex hausted by pe ri odic in va sions 
of the prin ci pal bef ore she dies. Sec ond, Trus tee is con cerned over the sub stan tial in crease in Com fort 
Acres charges which ap pear out of line with charges Trus tee will pay next year from other trusts on
be half of simi larly situ ated bene fi ci ar ies who are con fined to nurs ing homes. Third, it is also con -
cerned about its po ten tial li abil ity to Tes ta tor's broth ers and sis ters who are the re main der men of the
trust.

Guard ian, on the other hand, be lieves that Trus tee must pay the en tire Com fort Acres bill from the in -
come and prin ci pal of the trust. Guard ian also has told Trus tee that if it does not make the full pay -
ment to Com fort Acres, Guard ian will com mence a ju di cial pro ceed ing to ter mi nate the trust.

1. Can Guard ian com pel Trus tee to dis trib ute trust in come in pay ment of Com fort Acres' an nual
charge? Ex plain.

2. Can Guard ian com pel Trus tee to dis trib ute any of the trust prin ci pal in pay ment of Com fort
Acres' an nual charge? Ex plain.

3. Can a court re voke the trust upon the uni lat eral ap pli ca tion of Guard ian? Ex plain.
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Feb ru ary 1995

COM MER CIAL PA PER III.B, IV.A, IV.G, V.C

Ques tion 1 Analy sis

Le gal Prob lems: (1) Does Sup plier have the rights of a holder in due course?

(2) What is Niece's li abil ity on the check and how is it af fected by the al tera -
tion?

(3) What is Un cle's li abil ity on the check and how is it af fected by his neg li -
gence?

DIS CUS SION

Point One: Sup plier would proba bly not be a holder in due course, but, as a trans feree from Ga rageco, 
Sup plier would suc ceed to Ga rageco's status as a holder in due course un der the “shel ter
doc trine.”

(45- - 55%)

The check is a ne go tia ble in stru ment and as such is sub ject to the rules of Ar ti cle 3 of the Uni form
Com mer cial Code (here in af ter “UCC”). Niece was the holder of the check upon its is su ance to her by
Un cle. The check was ini tially “or der” pa per, but when Niece in dorsed the check in blank it be came
“bearer” pa per. UCC § 3- - 205(b). Thief be came the holder of the check when Thief stole it from Niece
be cause any one in pos ses sion of bearer pa per is a holder. How ever, Thief would not have good ti tle as
against Niece be cause a thief can not be a holder in due course. Thief gave no value and did not take
with out no tice of Niece's claim of own er ship. UCC § 3- - 302.

When Thief de liv ered the check to Ga rageco, Ga rageco be came a holder in due course. Be cause
the check had be come bearer pa per upon the blank in dorse ment by Niece, the check could then be ne -
go ti ated by de liv ery alone, thus mak ing Ga rageco a holder. UCC §§ 1- - 201(20), 3- - 201(a), 3- - 205(b).
Ga rageco also took for value be cause the check was given for work done on Thief's ve hi cle and Ga -
rageco re leased the ve hi cle to Thief in re turn for the check. UCC § 3- - 303. The facts sup port the con -
clu sion that Ga rageco also took the check in good faith, UCC § 1- - 201(19), and with out no tice or any
rea son for no tice in re gard to Thief's own er ship of the check or the al tera tion. UCC § 3- - 302(a)(1).

There fore, Ga rageco, as a holder in due course, took free of Niece's own er ship in ter est in the in -
stru ment, UCC § 3- - 306, and free of the de fense of lack of con sid era tion that Un cle would have had
against Niece if Niece had at tempted to re cover on the in stru ment from Un cle. UCC § 3- - 305(b), 3- -
 303(b).

Sup plier, upon re ceiv ing pos ses sion of the in stru ment, also be came a holder un der UCC § 1- -
 201(20), but proba bly would not be a holder in due course be cause at the time Sup plier took pos ses -
sion it had not yet given value. Value, un der UCC § 3- - 303(a)(1), re quires the agreed con sid era tion to
have been per formed, which, in this case, did not oc cur un til de liv ery of the com pres sor on Sep tem ber
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20. That was af ter Sup plier learned of the al tera tion and stop pay ment or der. Upon dis honor of the
check, Sup plier theo reti cally had the right to sus pend per form ance (not de liver the com pres sor to
Ga rageco) un til an other pay ment ar range ment had been made.

How ever, trans fer of the in stru ment by Ga rageco vested in Sup plier all of Ga rageco's rights,
which would in clude Ga rageco's rights as a holder in due course. UCC § 3- - 203(b). This rule, called
the “shel ter doc trine,” is in tended to pro tect the ne go tia bil ity of the in stru ment, and gives Sup plier
the right to en force the in stru ment as though Sup plier were a holder in due course (Ga rageco's pre -
vious status) even though in fact Sup plier is not a holder in due course in its own right. The in dorse -
ment by Ga rageco is ir rele vant to the call of the ques tion in that the in stru ment had be come bearer
pa per and could be trans ferred and ne go ti ated by Ga rageco to Sup plier by de liv ery alone. UCC § 3- -
 201(b).

Sup plier there fore has the right to en force the in stru ment as though Sup plier were a holder in
due course.

Point Two: Niece's li abil ity on the check is lim ited to $15 be cause the “tenor” of the in stru ment at
the time of her in dorse ment was that she would pay only $15.(20- - 30%)

Niece has signed the in stru ment and is li able as an in dorser of the check. UCC §§ 3- - 401(a), 3- -
 415(a) and (b). Upon dis honor and no tice of dis honor, an in dorser must pay the in stru ment ac cord ing
to its tenor at the time of her in dorse ment. The duty to pay runs to a “holder,” which in this case is
Sup plier. Niece's prior claim of own er ship has been cut off by Ga rageco's holder in due course status
and Sup plier is now not only the holder but also the owner of the check. How ever, Niece's duty to pay
is lim ited to the “tenor” of the in stru ment at the time of her in dorse ment, which in this case was only
$15. As sum ing there is no prob lem with time li ness of pre sent ment and no tice of dis honor (which are
not in tended to be is sues in this prob lem), Niece would be li able to Sup plier un der her in dorser's con -
tract in the amount of $15. The war ranty against ma te rial al tera tions which arises upon a trans fer,
UCC § 3- - 416, would not be breached by Niece, both be cause there was no al tera tion of the in stru ment 
at the time of her in dorse ment and be cause she did not trans fer the check (i.e., it was sto len from her).

Niece would not be dis charged by the al tera tion by Thief (even if Thief were deemed to be a
holder), be cause the al tera tion does not op er ate as an ab so lute de fense against a sub se quent holder in
due course, nor does it change Niece's li abil ity on her in dorser's con tract. UCC §§ 3- - 407(a) and (b), 3-
 - 601(b).

Niece would there fore be li able to Sup plier in the amount of $15.

Point Three: Un cle is li able on the check for $1,500 be cause, by his neg li gence, he sub stan tially con -
trib uted to the al tera tion.(20- - 30%)

Un cle signed the check as the drawer and would be li able upon dis honor to pay the amount of the
draft to the holder, Sup plier. UCC §§ 3- - 414(b) and (e). The same analy sis as dis cussed above with ref -
er ence to Niece is ap pli ca ble to Sup plier's holder and holder in due course status. Sup plier would have 
against Un cle the rights of a holder in due course of the in stru ment.

The ma jor is sue is whether Un cle will be li able for the amount of the check as al tered, $1,500.
UCC § 3- - 406 pro vides in part that any per son who by his neg li gence sub stan tially con trib utes to a
ma te rial al tera tion of the in stru ment is pre cluded from as sert ing the al tera tion against a holder in

19

Feb ru ary 1995, Ques tion 1 Analy sis



due course. The facts state that Un cle was neg li gent and Thief, be cause of the neg li gence, was able to
raise the amount pay able.

Be cause Sup plier has the rights of a holder in due course un der the shel ter doc trine, and be cause
Un cle's neg li gence sub stan tially con trib uted to the al tera tion, Sup plier can en force the check in the
amount of $1,500 against Un cle.
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FAM ILY LAW III.D, III.E, VIII.A, VIII.B

Ques tion 2 Analy sis

Le gal Prob lems: (1) Is Herb the le gal fa ther of Carol?

(2) If Herb is Carol's le gal fa ther, can he es cape li abil ity to sup port her be -
cause of the sur ro gacy agree ment or be cause of the pre mari tal agree ment
that he and Win nie signed?

(3) Is Win nie en ti tled to com pen sa tion for sup port ing Herb through pro fes -
sional school?

DIS CUS SION

Point One: Herb may be re garded as Carol's le gal fa ther be cause a child born to a mar ried woman
liv ing with her hus band is pre sumed to be the child of the mar riage, and be cause a child 
born to a mar ried woman who is ar ti fi cially in semi nated with her hus band's con sent is
treated as the le gal child of the hus band.

(35- - 45%)

Or di nar ily a child's bio logi cal fa ther is the le gal fa ther, but even though Herb is not Carol's bio -
logi cal fa ther, he might be her le gal fa ther un der ei ther of two prin ci ples.

First, in most states a mar ried woman's hus band is at least re but ta bly pre sumed to be the fa ther
of his wife's chil dren. H. Clark, The Law of Do mes tic Re la tions in the United States, § 4.4 at 191- - 92 (2d
ed. 1988); see also Uni form Par ent age Act § 4(a) (1973). If the pre sump tion is re but ta ble, blood test
evi dence and evi dence about the sur ro gacy agree ment would be suf fi cient to es tab lish that he is not
the bio logi cal fa ther and, there fore, not the le gal fa ther un less other prin ci ples gov ern. In a few states
a hus band is con clu sively pre sumed to be the fa ther of his wife's chil dren, at least if he is not im po tent
or ster ile and was liv ing with her at the time the child was con ceived. In Mi chael H. v. Ger ald D., 491
U.S. 110 (1989), the Su preme Court up held such a pre sump tion against a con sti tu tional at tack by a
bio logi cal fa ther. If Herb at tacked the con sti tu tion al ity of a con clu sive pre sump tion, he might dis tin -
guish Mi chael H on the ba sis that in that case the child's mother and her hus band wanted to live as a
fam ily with a child, so that the pre sump tion served its his toric pur pose of cre at ing a le gal re la tion ship
be tween the child and the child's mother's hus band. Since that is not the ef fect of the pre sump tion
here, a court might find that Mi chael H is not con trol ling and hold the pre sump tion un con sti tu tional.

The sec ond ba sis upon which Herb might be found to be Carol's le gal fa ther is his con sent to Win -
nie's ar ti fi cial in semi na tion. By stat ute or case law in most states, when a mar ried woman is ar ti fi -
cially in semi nated with the con sent of her hus band, he is the child's le gal fa ther. For ex am ple, § 5 of
the Uni form Par ent age Act pro vides that: “(a) If. . .with the con sent of her hus band [in writ ing and
signed], a wife is in semi nated ar ti fi cially with se men do nated by a man not her hus band, the hus band
is treated in law as if he were the natu ral fa ther of a child thereby con ceived.” The facts say that Herb
con sented to Win nie's ar ti fi cial in semi na tion, and a court might, there fore, ap ply this prin ci ple. How -
ever, some courts have held that these pro vi sions about the con se quences of ar ti fi cial in semi na tion do
not ap ply in the sur ro gacy situa tion be cause the leg is la ture drafted the stat ute for the cir cum stance in
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which the hus band can not con ceive, and would not have in tended the stat ute to be ap plied to this very
dif fer ent situa tion. E.g., In the Mat ter of Baby M, 109 N.J. 396, 537 A.2d 1227, 1250 n. 10 (1988); John -
son v. Cal vert, 5 Cal.4th 84, 19 Cal. Rptr. 2d 494, 851 P.2d 776 (In Bank) (1993).

In re sponse to ei ther of these ar gu ments, Herb might ar gue that Win nie is es topped to claim that
he is Carol's le gal fa ther be cause he never would have agreed to the plan had he con tem plated that he
might be come the fa ther. Some courts have in voked es top pel in cir cum stances analo gous to these,
while oth ers have re fused. Cases hold ing that a party may be es topped to deny the hus band's pa ter -
nity in clude In re Adop tion of Young, 364 A.2d 1307 (Pa. 1976); Manze v. Manze, 523 A.2d 821 (Pa.
Su per. 1987); Petti nato v. Petti nato, 582 A.2d 909, (R.I. 1990); In re the Mar riage of D.L.J. and R.R.J., 
162 Wis.2d 420, 469 N.W.2d 877 (Wis. App. 1991); In the Mat ter of Adop tion of R.S.C., 837 P.2d 1089
(Wyo. 1992). Courts hold ing that es top pel can not be in voked in clude R.D.S. v. S.L.S., 402 N.E.2d 30
(Ind. App. 1980); In re Mar riage of Hol comb, 471 N.W.2d 76 (Iowa App. 1991).

In a state which has adopted the Uni form Status of Chil dren of As sisted Con cep tion Act, Herb
would be Carol's fa ther be cause § 8(a)(2) pro vides that if the mother ter mi nates the sur ro gacy con -
tract, her hus band is the child's fa ther if he was a party to the agree ment. The facts say that Herb was
a party to the agree ment with Don.

Point Two: If Herb is Carol's le gal fa ther, he is proba bly li able for child sup port, not with stand ing
the sur ro gacy con tract and the pre mari tal agree ment not to have chil dren.(20- - 30%)

Or di nar ily a child's le gal fa ther is ob li gated to sup port his child. H. Clark, The Law of Do mes tic
Re la tions in the United States, § 6.2 at p. 259 (2d ed. 1988); Uni form Par ent age Act § 4(a) (1979). Herb
might ar gue that he has no duty to sup port Carol, re ly ing on ei ther the sur ro gacy con tract or the pre -
mari tal agree ment. How ever, the gen eral rule is that par ties can not en ter into an en force able con tract 
to ex cuse a per son from a child sup port duty.

Herb might ar gue that the sur ro gacy agree ment con tem plated that he would not have any of the
le gal rights or du ties of fa ther hood, since Herb agreed not to claim pa ren tal rights and to do what ever
was nec es sary to es tab lish Don's le gal fa ther hood. In some states this ar gu ment would fail be cause
sur ro gacy con tracts gen er ally are re garded as il le gal or con trary to pub li c pol icy and, there fore, un -
en force able. See, e.g, In the Mat ter of Baby M, 109 N.J. 396, 537 A.2d 1227 (1988). In con trast, the
Cali for nia Su preme Court held in John son v. Cal vert, 5 Cal.4th 84, 19 Cal. Rptr. 2d 494, 851 P.2d 776
(In Bank) (1993), that sur ro gacy con tracts do not vio late pub li c pol icy, and it held that the child's le gal 
par ents were the “in tended” par ents, that is, in that case the bio logi cal fa ther and his wife. How ever,
John son, like Baby M, in volved a dis pute be tween two sets of par ents, both of whom wanted the child.
The prob lem pre sented here is very dif fer ent, since nei ther the sperm do nor fa ther and his wife nor
the bio logi cal/sur ro gate mother wants to en force the sur ro gacy agree ment. The ques tion does not in -
di cate that the sur ro gacy agree ment dealt ex plic itly with the situa tion which oc curred here. Whether
a court which fol lowed John son would in ter pret this con tract so as to ex cuse the sur ro gate mother's
hus band's sup port duty is at best specu la tive.

Herb might also ar gue that Win nie had breached their pre mari tal agree ment not to have chil -
dren by de cid ing to keep Carol, but a court would proba bly find that this agree ment vio lates pub li c
pol icy as well and would, there fore, ref use to en force it. E.g., Uni form Pre mari tal Agree ment Act § 3
(the right of a child to sup port “may not be ad versely af fected by a pre mari tal agree ment”).
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Point Three: In most states, Win nie could not get a share of Herb's pro fes sional li cense be cause it is
not re garded as “prop erty,” which can be di vided, but her con tri bu tions to ward help -
ing Herb through school may be con sid ered in award ing mari tal prop erty or ali mony.

(30- - 40%)

Some courts take a sup port ing spouse's con tri bu tions into ac count in di vid ing other prop erty,
but that so lu tion is not avail able here be cause there is very lit tle other prop erty. Win nie could ar gue
that Herb's chi ro prac tic de gree or li cense, earned dur ing the mar riage, is it self prop erty sub ject to di -
vi sion. A lead ing New York case, O'Brien v. O'Brien, 66 N.Y. 2d 576, 498 N.Y.S. 2d 743, 489 N.E. 2d
712 (1985), holds that a hus band's li cense to prac tice medi cine earned dur ing the mar riage was prop -
erty sub ject to di vi sion. See also, Or. Rev. Stat. § 107.105(f) (“The pres ent value of, and in come re sult -
ing from, the fu ture en hanced earn ing ca pac ity of ei ther party shall be con sid ered as prop erty.”) If
the court treated the de gree as prop erty, it would value the de gree, award the de gree to Herb, and or -
der Herb to pay Win nie her eq ui ta ble share in a lump sum or in a se ries of pay ments.

How ever, most courts have held that a de gree is not prop erty be cause a de gree is not trans fer able 
and has none of the other at trib utes of con ven tional prop erty. H. Clark, The Law of Do mes tic Re la -
tions in the United States, ch. 15, §§ 15.5 at 608- - 610 and 16.4(5) at 651 (2d ed. 1988). The un der ly ing
pol icy rea sons are that prop erty di vi sion awards are not modi fi able or ter mi na ble, re gard less of
changed cir cum stances. If a de gree were as signed a value based on specu la tions about the fu ture ca -
reer and in come of the degree- - holder, and if that value were then di vided, sub stan tial in jus tice might
re sult if the pre dic tions upon which valua tion were based did not come true.

Still, most courts, us ing an un just en rich ment the ory, hold that a sup port ing spouse is en ti tled to
re im burse ment for his or her con tri bu tions to ward sup port ing the other spouse while he or she
earned a de gree. If the sup port ing spouse is oth er wise en ti tled to per ma nent or tem po rary (re ha bili -
ta tive) ali mony, the ali mony award might be partly jus ti fied by the spouse's con tri bu tions to the ac -
qui si tion of the payor's de gree. Some courts would award the sup port ing spouse “re im burse ment
ali mony,” an award for a fixed sum which is not modi fi able or ter mi na ble, even if the sup port ing
spouse was not oth er wise eli gi ble for spousal sup port. Clark, id.
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FED ERAL CIVIL PRO CE DURE IV.D

Ques tion 3 Analy sis

Le gal Prob lems: (1) (a) Does a state ment ob tained by a claims in ves ti ga tor for de fen dant's li -
abil ity in surer two days af ter an ac ci dent qual ify for lim ited im mu nity 
against dis cov ery as trial prepa ra tion ma te rial un der FRCP 26(b)(3)?

(b) If this state ment quali fies as trial prepa ra tion ma te rial, has plain tiff
made a suf fi cient show ing of need to over come the lim ited im mu nity
against dis cov ery?

(2) Un der FRCP 11 and 26(g), should sanc tions be im posed against an at tor -
ney who signs a writ ten re sponse to a dis cov ery mo tion op pos ing dis cov ery
on grounds that are not sup ported fac tu ally or le gally?

DIS CUS SION

Point One(a): The re quested state ment may re ceive quali fied im mu nity against dis cov ery as trial
prepa ra tion ma te rial if it is de ter mined to have been pre pared in an tici pa tion of liti ga -
tion, and not in the regu lar course of busi ness.

(30- - 40%)

This ques tion must be ana lyzed un der the pro vi sions of Rule 26(b)(3) of the Fed eral Rules of
Civil Pro ce dure (here in af ter “FRCP”), which codi fies the work prod uct doc trine of Hick man v. Tay -
lor, 329 U.S. 495 (1947). (The state ment is not ex empt from dis cov ery un der the attorney- - client privi -
lege, be cause it was given by a wit ness, not a cli ent.) The re quested state ment is clearly rele vant and
would be sub ject to dis cov ery un der FRCP 26(b)(1), un less it quali fies for lim ited pro tec tion against
dis cov ery as trial prepa ra tion ma te rial. The fact that the state ment was ob tained by Alex, who is not a
law yer, is not con trol ling, be cause he is a claims in ves ti ga tor for a li abil ity in surer, and is one of the
speci fied party rep re sen ta tives in cluded un der the work prod uct rule.

Docu ments “pre pared in an tici pa tion of liti ga tion or for trial” are given quali fied pro tec tion
against dis cov ery un der FRCP 26(b)(3). On the other hand, docu ments pre pared for or di nary busi -
ness pur poses, pub li c regu la tory re quire ments, or other non li ti ga tion pur poses are not pro tected.
See, e.g., Jan icker v. George Wash ing ton Uni ver sity, 94 F.R.D. 648 (D.D.C. 1982). Claims in ves ti ga -
tions may be the or di nary course of busi ness for an in sur ance com pany. See, e.g., Fine v. Bel le fonte
Un der writ ers Ins. Co., 91 F.R.D. 420, 422 (S.D.N.Y. 1981); At lanta Coca- - Cola Bot tling Co. v.
Transa mer ica Ins. Co., 61 F.R.D. 115, 118 (N.D.Ga. 1972). In de ter min ing the ap pli ca bil ity of the
quali fied im mu nity un der FRCP 26(b)(3) to a wit ness state ment ob tained in the regu lar course of
claims in ves ti ga tion, a court should there fore con sid er all of the cir cum stances sur round ing the
prepa ra tion of the state ment and de ter mine at what point, if any, the in sur ance com pany's ac tiv ity
shifted to the prob abil ity of liti ga tion. See, Gene R. Shreve & Pe ter Raven- - Hansen, Un der stand ing
Civil Pro ce dure, § 69 (1989).

In this prob lem, the in surer's in ves ti ga tor ob tained Wendy's state ment two days af ter the ac ci -
dent. Re ten tion of coun sel and coun sel's in volve ment in the in ves ti ga tive ef forts for an in sur ance com -

24

Feb ru ary 1995, Ques tion 3 Analy sis



pany would be fac tors, not nec es sar ily dis posi tive, in de cid ing whether the re quested docu ment is
pro tected from dis cov ery un der the rule. Spauld ing v. Den ton, 68 F.R.D. 342, 345 (D.Del. 1975). Even
though a copy of Wendy's state ment was im me di ate ly sent to Law yer, Ga sco's in- - house at tor ney who 
ul ti mately rep re sented de fen dants in the liti ga tion, the given facts do not spe cifi cally in di cate whether 
the in surer's in ves ti ga tion was con ducted un der Law yer's di rec tion. The point at which the in surer's
in ves ti ga tive ac tiv ity shifted from the or di nary course of busi ness to an tici pa tion of liti ga tion is not
clearly re solved by the given facts. There fore, it may be ar gued that the state ment is not trial prepa ra -
tion ma te rial and is not pro tected from dis cov ery. Wes the meco, Ltd. v. New Hamp shire Ins. Co., 82
F.R.D. 702, 708- - 09 (S.D.N.Y. 1979); and see, Yeazell, Lan ders & Mar tin, Civil Pro ce dure, 600 at note
4.a. (3rd ed. 1992). Some courts have held, how ever, that state ments taken by a claims agent soon af ter 
an ac ci dent are taken in an tici pa tion of liti ga tion and are en ti tled to quali fied pro tec tion against dis -
cov ery. See, Al ma guer v. Chi cago, R.I. & Pac. R.R. Co., 55 F.R.D. 147, 148- - 49 (D.Neb. 1972); In re
Grand Jury Pro ceed ings, 604 F.2d 798, 803 (3rd Cir. 1979); Wright, Law of Fed eral Courts, § 82 (4th
ed., 1983).

Point One(b): The quali fied im mu nity given the wit ness's state ment, if it was pre pared in an tici pa tion 
of liti ga tion, may be over come by a dem on stra tion of sub stan tial need, but the court
must still pro tect against dis clo sure of the men tal im pres sions, con clu sions, opin ions,
or le gal theo ries of an at tor ney or other rep re sen ta tive.

(30- - 40%)

If Wendy's state ment is trial prepa ra tion ma te rial, FRCP 26(b)(3) pro vides a quali fied im mu -
nity against dis cov ery. The dis cov er ing party can ob tain dis cov ery of the state ment only if the sub -
stan tial need and un due hard ship tests are sat is fied. Sub stan tial need re quires some thing more than
show ing that the state ment will be use ful. Rather, the dis cov er ing party has to show real need for the
ma te rial. That party also has to show un due hard ship, in that the wit ness is no longer avail able, or can
no longer re mem ber the ma te rial con tained in the state ment. In other words, if the wit ness can be
ques tioned or de posed by the dis cov er ing party's at tor ney, then the ne ces sity and hard ship re quire -
ments are not sat is fied. Wright, Law of Fed eral Courts, § 82 (see cases cited therein).

Thus, the next is sue is whether the quali fied im mu nity re quire ments have been met. In this case,
Wendy has dis ap peared, and she was the only non- - party wit ness to the ac ci dent. Paul can not de pose
Wendy, and her state ment is the only other di rect ob serv able source of in for ma tion about the ac ci -
dent now that Dan iel has suf fered a to tal mem ory loss. The state ment is also very help ful to Paul's
case. Paul has shown both sub stan tial need (highly rele vant evi dence and the only eye wit ness ac count
of the ac ci dent) and un due hard ship (Wendy is un avail able and can not be de posed or ques tioned).
Thus, the state ment is dis cov er able even if it is oth er wise pro tected un der the work prod uct quali fied
im mu nity doc trine.

How ever, there is one re main ing is sue: the ex clu sion of the men tal im pres sions, con clu sions,
opin ions, or le gal theo ries of an at tor ney or other rep re sen ta tive. Men tal im pres sions must be pro -
tected from dis clo sure un der the pro vi sions of the rule. In this case, that means that the two com ments
of Alex in the state ment, which con tained his opin ion of Wendy's credi bil ity and of the ef fect of her
state ments on the de fense, must be ex cluded from the or der com pel ling dis clo sure. These com ments
can be ex cised from the state ment bef ore it is pro duced by Alex.

Spe cial Note: In 1993, the Fed eral Rules of Civil Pro ce dure were amended. New FRCP 26(b)(5)
re quires any party who with holds in for ma tion on the ba sis of a claim of “pro tec tion as trial prepa ra -
tion ma te rial [i.e., work prod uct]” to “make the claim ex pressly.” Be cause the de fen dant in this prob -
lem did not ex pressly raise the work prod uct claim, it might be ar gued that the work prod uct is sue has
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been waived and need not be dis cussed at all. Rule 26(b)(5), which re quires that work prod uct pro tec -
tion be “ex pressly claimed,” would strongly sup port such a waiver analy sis. Thus, an analy sis that
does not dis cuss the work prod uct is sue is valid, as long as the analy sis rests on the claim that De fen -
dant's fail ure to ex pressly claim work prod uct pro tec tion con sti tuted a waiver of such pro tec tion.

Point Two: FRCP 26(g) im poses a man da tory duty on at tor neys who sign plead ings, mo tions, or
dis cov ery pa pers to cer tify that the signer has read the pa per and that to the best of the
signer's knowl edge, based on a rea son able in quiry into the facts and law re lated to the
pa per, it is well grounded in fact, war ranted by ex ist ing law or a good- - faith ar gu ment
for change in ex ist ing law, and not im posed for any im proper pur pose. Sanc tions for
vio lat ing the rule in clude an or der to pay rea son able ex penses in curred by the op pos ing 
party in re spond ing to the pa per, in clud ing rea son able at tor ney's fees.

(20- - 30%)

Rule 26(g), per tain ing spe cifi cally to dis cov ery pa pers, states that the sig na ture of an at tor ney
con sti tutes a cer tifi cate that the signer has read the dis cov ery pa per; that to the best of the signer's
knowl edge, in for ma tion, and be lief formed af ter rea son able in quiry it is well grounded in fact and is
war ranted by ex ist ing law or a good- - faith ar gu ment for the ex ten sion, modi fi ca tion, or re ver sal of ex -
ist ing law; and that it is not in ter posed for any im proper pur pose, such as to har ass or to cause un nec -
es sary de lay or need less in crease in the cost of liti ga tion. [Prior to the 1993 amend ments to the rules,
Rule 11, which is vir tu ally iden ti cal to Rule 26(g) and author ized simi lar sanc tions, also ap plied to dis -
cov ery pa pers.] If a dis cov ery pa per is signed in vio la tion of these rules, the court should im pose upon
the per son who signed it an ap pro pri ate sanc tion. The sanc tion may in clude an or der to pay to the
other party or par ties the amount of rea son able ex penses in curred be cause of the fil ing of the plead -
ing, mo tion, or other pa per, in clud ing a rea son able at tor ney's fee. See, Frie den thal, Kane, Miller,
Civil Pro ce dure, § 5.11 (West, 1985).

Law yer signed the re spon sive pa pers to Paul's mo tion to com pel pro duc tion of docu ments. Thus,
Law yer is sub ject to the cer ti fi ca tion re quire ments of Rule 26(g). The facts in di cate that Law yer did
not con duct any re search, and de vel oped the re li abil ity ar gu ment with out check ing its va lid ity un der
rele vant law. Had Law yer done some re search, Law yer would have dis cov ered bet ter ar gu ments re -
lat ing to the work prod uct re quire ments of the fed eral rules. Law yer's re sponse then would have been 
fo cused on the is sues that the judge had to re solve to de cide the mo tion. As it was, Law yer's re sponse
was not at all help ful to the judge, be cause it did not ad dress any of the real is sues. Thus, Law yer vio -
lated the rea son able in quiry test be cause the ar gu ment was not sup ported by ex ist ing law, or a good- -
 faith ar gu ment for change. The most likely sanc tion would be to re quire Law yer to pay the at tor ney's
fees in curred by Paul in bring ing the mo tion to com pel pro duc tion of Wendy's state ment.
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AGENCY & PART NER SHIP VIII, IX

Ques tion 4 Analy sis

Le gal Prob lems: (1) Did Jones and Baker have the right to en ter into the origi nal con tract with
Newco on be half of the part ner ship?

(2) May the part ner ship re cover the prof its earned by Smith in per form ing the 
con tracts with XYZ and ABC?

(3) Can Smith ter mi nate the right of Jones and Baker to en ter into new con -
tracts on be half of the part ner ship?

DIS CUS SION

Point One: Jones and Baker had the right to en ter into the origi nal con tract with Newco on be half
of the part ner ship be cause they con sti tute a ma jor ity of the part ners and the con tract
in volved an or di nary mat ter of part ner ship busi ness.

(25- - 40%)

Sub ject to any agree ment be tween the part ners, the Uni form Part ner ship Act (here in af ter
“UPA”) pro vides that all part ners have equal rights in the man age ment and con duct of the part ner -
ship busi ness and that dis agree ments re lat ing to or di nary mat ters con nected with the part ner ship
busi ness may be de cided by a ma jor ity of the part ners. UPA § 18(e) & (h) (1914). How ever, no act in
con tra ven tion of the part ner ship agree ment may right fully be done with out the con sent of all the
part ners. UPA § 18(h). See gen er ally, II Alan Brom berg and Larry Rib stein, Part ner ship, § 6.03(b) &
(c) (1994); Har old G. Re usch lein and Wil liam A. Greg ory, The Law of Agency and Part ner ship, § 187
(2nd ed. 1990).

Since there is no agree ment be tween Smith, Jones, and Baker re gard ing man age ment, each of
the part ners has an equal voice in the man age ment of the part ner ship's busi ness, and the will of the
ma jor ity con trols as to or di nary mat ters con nected with that busi ness. Con se quently, Jones and
Baker had the right to en ter into the origi nal con tract with Newco on be half of the part ner ship de spite
Smith's ob jec tions be cause (1) they con sti tute a ma jor ity of the three part ners and (2) the con tract
with Newco is a mat ter in the or di nary course of the con sult ing busi ness. On the facts of the ques tion,
the ac tion does not con tra vene the part ner ship agree ment.

Point Two: Smith vio lated his fi du ci ary du ties as a part ner in un der tak ing the ABC and XYZ con -
tracts in his own name and may be forced to ac count to the part ner ship for the prof its
earned un der those con tracts.

(30- - 40%)

The part ners are in a fi du ci ary re la tion ship to each other and to the part ner ship as a whole. See
UPA § 21. An im por tant fi du ci ary duty owed by a part ner to the part ner ship is the duty of loy alty. The 
duty of loy alty is a very de mand ing duty. See, Mein hard v. Salmon, 249 N.Y. 458, 164 N.E. 545, 546
(1928). In gen eral, the duty of loy alty re quires a part ner to act in good faith and to act fairly to ward
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the other part ners. See, Re usch lein and Greg ory, su pra, § 188. Spe cifi cally, a number of ac tivi ties can
vio late a part ner's duty of loy alty, in clud ing com pet ing with the part ner ship within the scope of its
busi ness, Brom berg and Rib stein, su pra, § 6.07(e), and usurp ing a busi ness op por tu nity that be longs
to the part ner ship. Id., § 6.07(d). Strained re la tions be tween the part ners do not ex cuse a vio la tion of
fi du ci ary du ties. Karle v. Se der, 35 Wash. 2d 542, 214 P.2d 684, 688 (1950).

The facts sup port a con clu sion that Smith has vio lated the fi du ci ary duty of loy alty by com pet ing
with the part ner ship for the con sult ing busi ness of ABC and XYZ. The con sult ing busi ness of these
two cor po ra tions con sti tutes a large por tion of the part ner ship's busi ness, the work to be done un der
the con tracts is simi lar to the work the part ner ship has done for the cor po ra tions in the past, and the
other part ners have not con sented to Smith's ac tions. The fact that the part ners dis agree re gard ing
part ner ship busi ness is ir rele vant.

Smith also vio lated the duty of loy alty by usurp ing the part ner ship's op por tu nity to do ad di tional 
busi ness with the two cor po ra tions. Smith un doubt edly learned about the two con sult ing op por tu ni -
ties through the part ner ship, the con sult ing busi ness of the cor po ra tions was very im por tant to the
part ner ship, the con sult ing work was simi lar to the work the part ner ship had done for the cor po ra -
tions in the past, and the part ner ship proba bly ex pected to con tinue to per form con sult ing work for
the two cor po ra tions. An anal ogy might be made to cases in which a part ner pur chases land that the
part ner ship is in ter ested in pur chas ing or re news a lease held by the part ner ship. See, e.g., Ferry v.
McNeil, 214 Cal. App. 2d 411, 29 Cal. Rptr. 577 (Cal. Dist. Ct. App. 1963) (lease re newal); O'Bryan v.
Bick ett, 419 S.W.2d 726 (Ky Ct. App. 1967)(pur chase of tim ber land). In sum, Smith took for him self a 
busi ness op por tu nity which, in fair ness, be longed to the part ner ship.

The part ner ship may re quire a part ner who breaches his or her fi du ci ary duty of loy alty to ac -
count to the part ner ship for any prof its earned as a re sult of the breach. Brom berg and Rib stein, su -
pra, § 6.07(i).

Point Three: Be cause the part ner ship is at will, Smith may ter mi nate the right of Jones and Baker to
en ter into new con tracts on be half of the part ner ship by dis solv ing the part ner ship.(25- - 40%)

Where the part ners do not ex pressly or im plic itly agree that the part ner ship shall con tinue for a
speci fied term or un til the com ple tion of a par ticu lar un der tak ing, the part ner ship is a part ner ship at
will. Any part ner may dis solve a part ner ship at will at any time with out breach ing the part ner ship
agree ment. UPA § 31(1) and (2). See also, Brom berg and Rib stein, su pra, § 6.07(a).

Smith, Jones, and Baker did not agree that the part ner ship would con tinue for a speci fied term
or un til the com ple tion of any spe cific un der tak ing such as com ple tion of a par ticu lar con tract. Con -
se quently, the part ner ship is at will and Smith may dis solve the part ner ship at any time by no ti fy ing
James and Baker with out vio lat ing the part ner ship agree ment.

As be tween the part ners, the author ity of a part ner to act for the part ner ship ter mi nates when
the part ner has knowl edge of the dis so lu tion of the part ner ship by an other part ner ex cept for ac tions
that are nec es sary to wind up the part ner ship or to com plete trans ac tions which have be gun but are
not yet com pleted. See, UPA §§ 33(1)(b) & 34(a); Re usch lein and Greg ory, su pra, § 231.A. Con se -
quently, by dis solv ing the part ner ship Smith can pre vent Jones and Baker from hav ing the right to
take on any new busi ness on be half of the part ner ship. How ever, it is ac knowl edged that a per son
wind ing up a part ner ship's busi ness may con tinue its busi ness in or der to en hance its liq ui da tion
value as a go ing con cern. See, RUPA § 804(c); Pachia roni v. Crane, 408 A.2d 946 (Del. Ch. 1979). Con -
se quently, Jones and Baker may be able to jus tify the new con tract with Newco if they can es tab lish
that it is a good- - faith in terim meas ure and part of the wind ing up of the part ner ship.
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DE CE DENT'S ES TATES II.J

Ques tion 5 Analy sis

Le gal Prob lems: (1) Is Harry's will invalid on the ground of men tal in ca pac ity?

(2) Is Harry's will invalid on the ground of un due in flu ence?

(3) Is the no- - contest clause in Harry's will valid to the ef fect that Steve is
barred from claim ing any share of Harry's es tate?

DIS CUS SION

Point One: Harry's will can not be in vali dated on the grounds that he lacked the men tal ca pac ity to
exe cute the will.(20- - 25%)

A will is invalid if the tes ta tor lacked men tal ca pac ity to exe cute the will. In or der to pre vail in a
will con test on this ground, the con test ant must prove (Uni form Pro bate Code § 3- - 407) that the tes ta -
tor did not know ei ther (1) the na ture and ex tent of his prop erty, (2) the per sons who are the natu ral
ob jects of his bounty, or (3) the dis po si tion he was mak ing of his prop erty. See, W. McGov ern, S.
Kurtz, & J. Rein, Wills, Trusts and Es tates (1988) at 274. There is a pre sump tion of men tal ca pac ity.

The only facts in the prob lem at all sug gest ing that Harry lacked men tal ca pac ity are that he “ap -
peared mildly dis tracted and oc ca sion ally for get ful.” Coun ter bal anc ing any im pli ca tion from those
facts that he might not know the na ture and ex tent of his prop erty, the natu ral ob jects of his bounty,
and the dis po si tion he was mak ing of his prop erty are the facts that (1) he was a suc cess ful busi ness -
man in the world of fi nance and ap par ently was so up un til the time of his death, given the fact that he
was on his way to clos ing a large deal, and (2) he had suf fi cient acu men to con sid er changes in his stock 
port fo lio.

Steve has the bur den of proof in this is sue.

Point Two: Harry's will is not likely to be in vali dated on the grounds of un due in flu ence.
(35- - 50%)

A will is invalid if the tes ta tor exe cuted the will while un der un due in flu ence. In or der to pre vail
in a will con test on this ground, the con test ant must prove (UPC § 3- - 407) that “such con trol was ex er -
cised over the mind of the tes tat[or] as to over come [his] free agency and free will and to sub sti tute the
will of an other so as to cause the tes tat[or] to do what [he] would not oth er wise have done but for such
con trol.” Lip per v. Wes low, 369 S.W. 2d 698 (Tex. Ct. App. 1963). As other courts have noted, to be
suc cess ful the con test ant must prove the fol low ing: (1) tes ta tor was sus cep ti ble to un due in flu ence, (2)
the al leged in flu encer had the op por tu nity to ex er cise un due in flu ence over the tes ta tor, (3) the al leged 
in flu encer was dis posed to in flu ence the tes ta tor to ob tain an im proper fa vor, and (4) the will evi -
denced a re sult which ap pears to be the ef fect of un due in flu ence. See, John stone v. John stone, 190

29

Feb ru ary 1995, Ques tion 5 Analy sis



N.W. 2d 421 (Iowa 1971), W. McGov ern, S. Kurtz, & J. Rein, Wills, Trusts and Es tates (1988) at 277- -
 82. (In some cases the bur den of proof shifts to the pro po nent if the pro po nent stood in a con fi den tial
re la tion ship to the tes ta tor. That re la tion ship, how ever, is not pres ent here.)

The ques tion then arises as to whether the facts sup port a claim for un due in flu ence. Steve will
ar gue that Harry's dis trac ti bil ity and for get ful ness made him sus cep ti ble to un due in flu ence, and that 
Wilma's ac tions, such as the carp ing, be lit tling, and the with hold ing of let ters, were de signed to cre ate 
a gulf be tween Steve and Harry.

On the other hand, Wilma will claim that her com ments to Harry about Steve were noth ing more
than the kinds of in ter spou sal criti cisms one spouse makes to an other about chil dren. She fur ther ar -
gues that even if her con duct may have caused Harry to be nega tive to Steve, the evi dence that Harry's 
will was the prod uct of un due in flu ence is thin. She notes that Harry was a suc cess ful, hard- - nosed
busi ness man. She notes that just bef ore he died they had a dis agree ment over changes in his in vest -
ment port fo lio in which he pre vailed. She fur ther ar gues that it is not at all un usual for the will to have
left her the bulk of Harry's es tate, for that is a dis po si tion re flec tive of what the over whelm ing number 
of mar ried (and re mar ried) tes ta tors do. Fur ther more, the be quest to Doro thy was not the prod uct of
her in flu ence as much as it was of the re la tion ship that Harry and Doro thy had. Thus, Harry's will re -
flects the nor mal dis posi tive pat terns of a hus band and step fa ther close to a step child and not the out -
come of un due in flu ence. She also ar gues that Harry's will was pre pared un der the su per vi sion of
Harry's long time at tor ney and that if un due in flu ence had been pres ent it is likely coun sel would have
in ter vened. She fur ther ar gues that Harry was dis mayed by Steve's be hav ior, par ticu larly his in abil -
ity to hold a job for more than four months and his re fusal to set tle down.

On bal ance, it would ap pear that Steve has a weak case to in vali date the will on the ba sis of un due
in flu ence.

Point Three: As sum ing the will is not suc cess fully con tested, Steve will be barred from claim ing the
$10,000 be quest un less he can es tab lish that he had prob able cause to con test the will.(10- - 25%)

Harry's will con tains what is com monly called a for fei ture (or no- - contest) clause. The pur pose
of this clause is to dis cour age po ten tial will con test ants by forc ing them to choose be tween the be quest
in the will if no con test is filed and noth ing should the con test fail. Some ju ris dic tions en force no- -
 contest clauses, oth ers find them invalid as a mat ter of pub li c pol icy, and most fol low the rule set forth
in the Uni form Pro bate Code and the Re state ment of Prop erty, Sec ond, to the ef fect that the clause is
un en force able “if prob able cause ex ists for” in sti tut ing a will con test. UPC § 3- - 905. See gen er ally, Re -
state ment of Prop erty, Sec ond, § 9.1, Statu tory Note, for a more thor ough dis cus sion of the vari ous
state law treat ments. Prob able cause is gen er ally de fined ob jec tively. “A con test ant's good- - faith be -
lief is not enough if there was no rea son able ba sis for it, but re li ance on the ad vice of coun sel suf fices if
it was ̀ sought in good faith af ter a full dis clo sure of facts.'” W. McGov ern, S. Kurtz, & J. Rein, Wills,
Trusts and Es tates (1988) at 586.

Whether Steve acted with prob able cause in this case is a close ques tion, and one's con clu sion on
that ques tion is ob vi ously af fected by how strong or weak one be lieves Steve's case to be. There are no
facts sug gest ing Steve has acted on the ad vice of coun sel, and that may ad versely af fect his abil ity to
claim that he acted with prob able cause.

If prob able cause ex ists and the ma jor ity rule is fol lowed, Steve will re ceive $10,000 from Harry's 
es tate even though he un suc cess fully con tests Harry's will. If prob able cause does not ex ist, Steve will
re ceive noth ing and the $10,000 will go to Wilma as part of the re sidu ary es tate.
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CON FLICTS II.A, II.B

Ques tion 6 Analy sis

Le gal Prob lems:

(1) Does the sei zure of Foodco's sau sage in State D pro vide a con sti tu tional ba -
sis for the as ser tion of ju ris dic tion over Spi ceco's claim against Foodco?

(2) Does the con trac tual re la tion ship be tween Foodco and Spi ceco cre ate suf -
fi cient con tacts with State D to jus tify the as ser tion of long- - arm ju ris dic -
tion over Foodco?

(a) What sig nifi cance, if any, should the State D court as cribe to the sei -
zure of Foodco's prop erty in its analy sis of mini mum con tacts?

(b) As sum ing that Foodco has the req ui site con tacts with State D, is the
as ser tion of ju ris dic tion rea son able?

DIS CUS SION

Point One: Sei zure of prop erty within a state, stand ing alone, no longer sup plies a con sti tu tional
ba sis for the as ser tion of ju ris dic tion over claims against non resi dents.(10- - 20%)

In Shaf fer v. Heit ner, 433 U.S. 186 (1977), the Su preme Court held that all as ser tions of ju di cial
ju ris dic tion over non resi dents, in clud ing those that be gin with the at tach ment of prop erty, must com -
port with the mini mum con tacts stan dard of In ter na tional Shoe v. Wash ing ton, 326 U.S. 310 (1945).
The court thus aban doned the sug ges tion in Pen noyer v. Neff, 95 U.S. 714 (1878), that a state can ad ju -
di cate claims against the owner of prop erty found within the state merely by at tach ing or oth er wise
as sert ing con trol over the prop erty. (Pres ence of the prop erty may still be rele vant in as sess ing mini -
mum con tacts. See Point Three, in fra.) As ap plied to Spi ceco's sei zure of Foodco's sau sage, Shaf fer
teaches that the mere fact of the sei zure of prop erty does not suf fice to em power the court of State D to
ad ju di cate the claim. Rather, the State D court must find that Foodco has mini mum con tacts with the
state such that the as ser tion of ju ris dic tion does not of fend “tra di tional no tions of fair play and sub -
stan tial jus tice.” In ter na tional Shoe, 326 U.S. at 316.

Point Two: Foodco's con trac tual re la tion ship with Spi ceco may not be a suf fi cient con tact with
State D to jus tify the as ser tion of ju ris dic tion over Foodco.(40- - 50%)

State D's long- - arm stat ute, al low ing credi tors to pro ceed by at tach ment and to as sert claims
against non resi dent cor po ra tions that “trans act any busi ness” in the state, pro vides the nec es sary
authori za tion for its courts to ex er cise the spe cific type of ju ris dic tion in voked here. The stat ute will
be con strued to reach the full ex tent of ju ris dic tion per mit ted by the due pro cess clause, so this analy -
sis pro ceeds to a con sid era tion of “mini mum con tacts.”
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The lead ing mini mum con tacts case in the field of con tract, Bur ger King v. Rudze wicz, 471 U.S.
462 (1985), pro vides the frame work for ana lyz ing the as ser tion of ju ris dic tion here. Bur ger King held
that Flor ida could con sti tu tion ally as sert ju ris dic tion over the de fen dant Rudze wicz in an ac tion
seek ing to re cover un paid in stall ments due un der a fran chise con tract. Con sis tent with such ear lier
cases as World- - wide Volks wagen Corp. v. Wood son, 444 U.S. 286 (1980), and Han son v. Denckla, 357 
U.S. 235 (1958), the court re quired evi dence that the de fen dant has en gaged in some form of con duct
suf fi cient to sup port a find ing that the de fen dant had pur pose fully availed him self of the bene fits and
pro tec tions of the fo rum.

In Bur ger King, the court found that Rudze wicz, a Michi gan resi dent with no other ties to Flor -
ida, had pur pose fully availed him self of the bene fits of Flor ida law by en ter ing into a fran chise re la -
tion ship with Bur ger King, a large res tau rant com pany with its head quar ters in that state. The court
em pha sized both the com mer cial sig nifi cance of, and the tight con trols im posed by, the fran chise con -
tract—point ing out that the con tract regu lated all as pects of the en ter prise, re sulted in the pur chase
by Rudze wicz of $165,000 worth of equip ment, and called for pay ment of $1 mil lion over the 20- - year
life of the re la tion ship. It also em pha sized a pro vi sion in the con tract that made Flor ida law ap pli ca ble 
to all dis putes. The fact that Rudze wicz had not set foot in Flor ida was not fa tal to the as ser tion of ju -
ris dic tion, in as much as par ties of ten con duct busi ness by mail or tele phone. The court was none the -
less quick to point out that each ju ris dic tional in quiry would turn on its par ticu lar facts, that not
every breach of con tract would jus tify the as ser tion of ju ris dic tion over non resi dent con tract debt -
ors—a dic tum ap par ently aimed at pro tect ing con sum ers and small debt ors from de fault judg ments
ob tained in in con ven ient fora.

Bur ger King pro vides some sup port for the as ser tion of ju ris dic tion over the claim against
Foodco. Foodco, af ter all, did reach out re peat edly to Spi ceco in State D as a source of sup ply and can
be said to have pur pose fully availed it self of the bene fits and pro tec tions of State D law on that ba sis.
Moreo ver, the re la tion ship had been es tab lished for some years; it was not a one- - shot or der. On this
ba sis, it seems un likely that the fact that Foodco's em ploy ees had never met per son ally with Spi ceco in 
State D will carry much weight. Foodco can reach out as pur pose fully to State D by plac ing tele phone
or ders as Rudze wicz did to Flor ida.

On the other hand, the re la tion ship be tween Spi ceco and Foodco was not as closely regu lated as
that in Bur ger King. Noth ing sug gests that the par ties had ne go ti ated any writ ten con tract to gov ern
their re la tion ship (aside per haps from the writ ings con tained in or der forms and bills), let alone a de -
tailed con tract with a State D choice- - of- - law pro vi sion. Moreo ver, Foodco re tains com plete con trol
over the man age ment of its af fairs—a fact that un der cuts the claim that Foodco has pur pose fully af -
fili ated it self with an out- - of- - state en ter prise. (But while the Bur ger King court made much of the ex -
tent of con tract ne go tia tions and the scope of the con tract's con trols, one might at least ques tion
whether such fac tors en joy dis posi tive weight. Af ter all, the Uni form Com mer cial Code or the oth er -
wise ap pli ca ble com mon law of the two states sup plies much of the de tail that Foodco and Spi ceco
omit ted when they en tered into a more in for mal re la tion ship.) In any case, the con tract here does not
in volve the same de gree of com mer cial sig nifi cance as that in Bur ger King. While it does not in volve a
con sumer pur chase of the kind that had trou bled the lower court and led to the lim it ing dic tum in the
court's opin ion in Bur ger King, a few th o u s a nd dol lars worth of spice does not match the amount ow -
ing in Bur ger King.
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Point Two(a):The con tacts im pli cated by the pres ence of Foodco's sau sage in State D lend some ad di -
tional sup port to the as ser tion of ju ris dic tion.(20- - 30%)

Given that the spice or ders and the fail ure to pay, stand ing alone, may not suf fice to es tab lish
Foodco's mini mum con tacts with State D, the prop erty sei zure de serves at ten tion. Shaf fer sug gests
that the as ser tion of power over prop erty un re lated to the claim adds lit tle to the ju ris dic tional in -
quiry. But here, one can ar gue that the pres ence of prop erty counts. To be gin with, one might ar gue
that the sau sage con tains Spi ceco spices, and thus bears some re la tion ship to the claim. But such an
ar gu ment seems specu la tive—we do not know whether Spi ceco spices were used in mak ing the spe -
cific sau sage that was seized in State D. In any case, a fo cus on the claimed re la tion ship tends to make
the in quiry more for mal is tic than the Shaf fer court in tended. Rather, the analy sis should prop erly fo -
cus on the ex tent to which use of State D fa cili ties to ship sau sage to State C es tab lishes ad di tional ties
that sup port the as ser tion of ju ris dic tion.

Con sid era tion of this ques tion in volves the role of the in de pend ent dis tribu tor. The prob lem
states that Foodco re lies on the dis tribu tor to sell its prod uct and, in par ticu lar, that the dis tribu tor ar -
ranges the ship ments to State C. The pres ence of the prop erty in a ware house in State D thus ap pears
to owe more to the con ven ience of the dis tribu tor than to any pur pose ful in volve ment by Foodco, and
could be char ac ter ized as the kind of “uni lat eral con duct” that Han son v. Denckla con sid ered in suf fi -
cient for mini mum con tact pur poses. It is none the less un de ni able that Foodco de rives in di rect bene -
fits in the form of reve nues de rived from the dis tribu tor's use of State D fa cili ties to make the
ship ment to State C. While these bene fits have lit tle to do with the re la tion ship be tween Spi ceco and
Foodco, they do es tab lish ties to State D. A court con cerned about the ab sence of suf fi cient con trac tual 
ties be tween Spi ceco and Foodco might well as cribe dis posi tive sig nifi cance to such ad di tional con -
tacts.

Point Two(b):As sum ing that Foodco has es tab lished the req ui site mini mum con tacts with State D,
the as ser tion of ju ris dic tion sat is fies the test of rea son able ness.(5- - 15%)

As sum ing State D con cludes that Foodco has the req ui site mini mum con tacts, it should have lit -
tle dif fi culty in re gard ing the as ser tion of ju ris dic tion as rea son able—the sec ond as pect of the In ter -
na tional Shoe test. State D ap pears to have an in ter est in mak ing a fo rum avail able to its do mes tic
spice firm, and a good many of the wit nesses (those em ployed by Spi ceco) will find the State D fo rum
more con ven ient. In re cent years, the court has de clared un rea son able only the Cali for nia court's as -
ser tion of ju ris dic tion over a claim for in dem nity in volv ing com pa nies whose re la tion ship bore no
con nec tion to the United States. See, Asahi Metal In dus try Co. v. Su pe rior Court, 480 U.S. 102 (1987).
State D's more ob vi ous stake in pro vid ing a con ven ient fo rum for Spi ceco proba bly es tab lishes a rea -
son able ba sis for the as ser tion of ju ris dic tion that over comes any claim of in con ven ience by Foodco.
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SE CURED TRANS AC TIONS III.C, IV.A
SALES III.F, VII.A

Ques tion 7 Analy sis

Le gal Prob lems: (1) Is the con tract modi fi ca tion agree ment be tween Car ton and Bisco en force -
able?

(2) Could Car ton have re claimed the boxes from Bisco?

(3) Does Lender have pri or ity over Car ton?

DIS CUS SION

Point One: The con tract modi fi ca tion agree ment is proba bly not en force able be cause Car ton
acted in bad faith in co erc ing a price in crease from Bisco un der cir cum stances where
Bisco had no choice but to pay an in creased price and the origi nal price was not un fair
to Car ton.

(40- - 50%)

The modi fi ca tion agree ment, re quir ing Bisco to pay $20,000 in stead of $5,000 for the boxes, is
proba bly not en force able but the is sue is close. At com mon law, the is sue was whether Bisco's prom ise
to pay $20,000 was sup ported by con sid era tion. E. Farn sworth, Con tracts 287 (2d ed. 1990). At first
blush, the an swer seems to be no. Car ton al ready had the ob li ga tion to de liver the boxes for $5,000 and 
Bisco's prom ise to pay more would be un en force able un der the preexisting- - duty doc trine. Id. But
Car ton could rely on the im prac ti ca bil ity doc trine to ar gue that the industry- - wide la bor dis pute ex -
cused its per form ance to de liver the boxes for $5,000, id. at 707- - 720, and that de liv ery of the boxes
was fresh con sid era tion for Bisco's prom ise to pay $20,000. This ar gu ment proba bly would fail, how -
ever, be cause courts rarely ex cuse per form ance, es pe cially when the event mak ing per form ance on -
er ous could have been fore seen (here, a la bor dis pute) and when per form ance had not be come more
costly to Car ton (Car ton al ready had the boxes in its in ven tory; it did not have to pay more for the
boxes). See, e.g., Wills v. Shock ley, 52 Del. 295, 157 A.2d 252 (1960).

The above analy sis has been su per seded by UCC § 2- - 209, al though por tions are still rele vant.
Un der UCC § 2- - 209(1), a modi fi ca tion needs no con sid era tion to be bind ing. But com ment 2 to the
sec tion makes clear that an en force able modi fi ca tion must be in good faith, which un der UCC § 1- - 203 
means “hon esty in fact.” UCC § 1- - 201(19). The stan dard un der which good faith be tween mer chants
is meas ured is more ex act ing and re quires “hon esty in fact and the ob ser vance of rea son able com mer -
cial stan dards of fair deal ing in the trade.” UCC § 2- - 103(1)(b). Gen er ally, courts test this stan dard on 
sub jec tive and ob jec tive bases, and at tempt to de ter mine whether the modi fi ca tion was wrongly co -
erced. See, Hill man, Po lic ing Con tract Modi fi ca tions Un der the UCC: Good Faith and the Doc trine of
Eco nomic Du ress, 64 Iowa L. Rev. 849 (1979). This re quires ana lyz ing whether Bisco had any choice
and whether Car ton's con duct was proper. Id. It ap pears that Bisco did not have any com mer cially
prac ti cal choice other than pay ing the in creased price, and courts have not found ac cess to courts a vi -
able choice for a party backed into a cor ner. S.P. Dun ham & Co. v. Ku dra, 44 N.J. Su per. 565, 131
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A.2d 306 (1957). Car ton may ar gue that de mand ing mar ket value for the boxes af ter an un an tici pated 
event that drives up the price 400% is not un rea son able con duct. But most courts proba bly would be
re luc tant to rec og nize a right in Car ton to de mand a price in crease based on these facts, es pe cially be -
cause Car ton had the boxes in in ven tory and would have in curred no ad di tional cost in fur nish ing
them to Bisco. Car ton proba bly acted in bad faith, thereby ren der ing the modi fi ca tion agree ment un -
en force able.

If Car ton were able to con vince a court that it acted in good faith, the modi fi ca tion would be en -
force able be cause it sat is fied all other re quire ments, in clud ing the re quire ment of UCC § 2- - 209(3)
that modi fi ca tions be writ ten to be en force able.

Point Two: Car ton could have re claimed the boxes from Bisco un der UCC § 2- - 702 if it had acted
bef ore Lender re pos sessed. An un paid seller gen er ally has a right to re claim from an
in sol vent buyer if the seller acts promptly.

(15- - 25%)

Un der UCC § 2- - 702(2), when a buyer, while in sol vent, re ceives goods on credit, the seller may
re claim the goods by mak ing de mand within ten days. Thus, Car ton could have re claimed the boxes
from Bisco, if Bisco had pos ses sion of them. Car ton sat is fies all of the ele ments of the sec tion: Bisco re -
ceived the boxes on credit; Car ton later “dis cov ered” Bisco to have been in sol vent at the time of de liv -
ery; Car ton made de mand within ten days.

This is true even if the modi fi ca tion agree ment is un en force able and Bisco should have been
charged only $5,000. Car ton could have re claimed as against Bisco be cause Car ton re ceived noth ing
for the boxes and thus sat is fied UCC § 2- - 702(2).

The prob lem, of course, is that Bisco no longer had pos ses sion of the boxes. The is sue then be -
comes one of pri ori ties as be tween Lender and Car ton.

Point Three: Lender has pri or ity over Car ton be cause, as a per fected se cured party with an in ter est
in the boxes, it is treated as a good- - faith pur chaser of the boxes with pri or ity over a re -
claim ing seller.

(25- - 35%)

Lender has a per fected se cu rity in ter est in the boxes in light of the after- - acquired prop erty
clause in the se cu rity agree ment. UCC § 9- - 204(1). The boxes are ei ther equip ment un der UCC § 9- -
 109(2) (“used. . . pri mar ily in busi ness”) or in ven tory un der UCC § 9- - 109(4) (“ma te ri als. . . used or
con sumed in a busi ness”). The se cu rity agree ment gave Lender a se cu rity in ter est in both kinds of col -
lat eral. Un der UCC § 9- - 503, Lender has the right to take pos ses sion af ter Bisco's de fault.

But what of Car ton's right to re claim? Un der UCC § 2- - 702(3), Car ton's right to re claim is “sub -
ject to” the rights of a good- - faith pur chaser. Lender is a good- - faith pur chaser. There is noth ing in
the facts to sug gest that Lender took the se cu rity in ter est other than in good faith (UCC § 1- - 203), and
the crea tion of a se cu rity in ter est con sti tutes a “pur chase.” See UCC §§ 1- - 201(32) and 1- - 201(33)
(“pur chase in cludes tak ing by. . . any. . . vol un tary trans ac tion cre at ing an in ter est in prop erty”;
“pur chaser means a per son who takes by pur chase”). Courts have con strued the “sub ject to” lan -
guage of UCC § 2- - 702(3) to give pri or ity to the “pur chaser,” here Lender. See gen er ally, White &
Sum mers, Uni form Com mer cial Code § 23- - 10 (3rd ed 1988). See, e.g., House of Stain less, Inc. v. Mar -
shall & Il sley Bank, 75 Wis. 2d 264, 249 N.W. 2d 561 (1977). See also, In re West ern Farm ers Ass'n, 6
B.R. 432 (W.D. Wash. 1980). But see, In re Ameri can Food Pur vey ors, Inc. 17 UCC 436 (Bankr. H.D.
Ga. 1976).



July 1995

DE CE DENTS' ES TATES II.I, I.A, I.B

Ques tion 1 Analy sis

Le gal Prob lems: (1) Was the be quest of the dia mond ring to Friend adeemed by the con ser va -
tor's sale?

(2) What was the ef fect, if any, of the di vorce on:

(a) the re sidu ary be quest to Hus band?

(b) the be quest to Child?

(3) How should the in tes tate por tion of Tes ta tor's es tate be dis trib uted?

DIS CUS SION

Point One: The sale of the dia mond ring by Tes ta tor's con ser va tor did not adeem the spe cific be -
quest to Friend, and Friend is en ti tled to the full $50,000 in pro ceeds from the sale.(15- - 25%)

If a con ser va tor, act ing on be half of a le gally in com pe tent per son, sells an as set that is the sub ject
mat ter of a spe cific be quest in the ward's will, the sale does not cause an ademp tion by ex tinc tion of the 
be quest. Uni form Pro bate Code § 2- - 606(b) (1992) (here in af ter “UPC”). This is a well- - recognized ex -
cep tion to the gen eral rule that a spe cific be quest is adeemed if the sub ject mat ter of the be quest is not
part of the tes ta tor's es tate at death, re gard less of the tes ta tor's in tent. Tes ta tor's be quest of her dia -
mond ring to Friend is a spe cific be quest be cause it can be sat is fied only by a spe cifi cally iden ti fied as -
set. The lega tee is en ti tled to a gen eral pe cu ni ary be quest equal to the net sales price, UPC § 2- - 606(b),
or, ac cord ing to some courts, the pro ceeds re main ing in the tes ta tor's es tate. Un der ei ther view,
Friend is en ti tled to $50,000, since the pro ceeds of the sale re main in Tes ta tor's es tate.

Point Two(a):Tes ta tor's di vorce from Hus band re voked her be quest to him by op era tion of law.
(15- - 25%)

A ma jor ity of states now have stat utes pro vid ing that a di vorce auto mati cally re vokes pro vi sions
of a will in fa vor of the former spouse, in clud ing all be quests to the former spouse. UPC § 2- - 804
(1992). The will is read as though the lega tee/former spouse pre de ceased the tes ta tor. Un der these
stat utes, the re sidu ary be quest to Hus band was re voked by Tes ta tor's di vorce from Hus band, and the
will would be read as though Hus band pre de ceased Tes ta tor. In this case, the re sidu ary es tate would
pass by in tes tacy be cause, al though Hus band is treated as hav ing pre de ceased Tes ta tor leav ing a sur -
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viv ing child, the anti- - lapse stat utes typi cally ap ply only if the pre de ceased lega tee was a blood rela -
tive of the tes ta tor. UPC § 2- - 603 (1992).

In ju ris dic tions that do not have stat utes ex pressly re vok ing pro vi sions of a will in fa vor of a
spouse upon di vorce, most courts have adopted the rule that di vorce ac com pa nied by a prop erty set -
tle ment re vokes all dis posi tive pro vi sions in fa vor of the former spouse. L. Wag goner, R. Well man, G.
Al ex an der & M. Fel lows, Fam ily Prop erty Law: Wills, Trusts, and Fu ture In ter ests, 283 (1991). The
the ory is that the tes ta tor is pre sumed not to want to bene fit her/his former spouse who has al ready
been pro vided for by the prop erty set tle ment. This pre sump tion is ir re but ta ble. If there had been no
prop erty set tle ment, then the re sidu ary be quest to Hus band might still be valid.

Point Two(b):Tes ta tor's di vorce from Hus band did not cause her be quest to Child to be re voked by
op era tion of law.(25- - 35%)

Al though di vorce re vokes pro vi sions in a will in fa vor of the tes ta tor's former spouse, or di nar ily
it does not re voke pro vi sions in fa vor of rela tives of the former spouse. W. McGov ern, S. Kurtz & J.
Rein, Wills, Trusts and Es tates, 222 (1988). The ef fect of the di vorce on tes ta tor's re la tion ship with
lega tees who were rela tives of the former spouse is ir rele vant. On the facts here, and un der the gen eral 
rule, the $10,000 be quest to Child, Hus band's child from a prior mar riage, is still ef fec tive, and Child
is en ti tled to $10,000 from gen eral es tate as sets.

Un der the Uni form Pro bate Code, how ever, a di vorce re vokes a be quest to a rela tive of the di -
vorced spouse. UPC § 2- - 804(b)(1992). If that Code ap plies, then the be quest to Child is re voked and it 
passes as part of the re sidu ary es tate.

Point Three: Un der the Uni form Pro bate Code, Tes ta tor's in tes tate es tate would be dis trib uted one-
 - third to each of her grand nieces, Al ice, Bar bara, and Carol.(20- - 30%)

Since the re sidu ary be quest to Hus band is re voked by op era tion of law, Tes ta tor's re sidu ary es -
tate passes to her heirs. Un der UPC § 2- - 103(3) (1992), Tes ta tor's heirs are her three sur viv ing grand -
nieces, who are the is sue of her par ents, and they take “by rep re sen ta tion.” UPC § 2- - 106 de fines
tak ing by rep re sen ta tion ac cord ing to a method un der which the in tes tate es tate is di vided at the first
gen era tion that in cludes one or more liv ing mem bers. On the facts here, that gen era tion is the grand -
nieces' gen era tion. Each liv ing mem ber takes an equal share, so each of the three grand nieces takes a
one- - third share.

Some in tes tacy stat utes call for equal di vi sion among all of the heirs if they are all of the same de -
gree of kin ship to the de ce dent. Stat utes of this type would pro vide the same re sult as the UPC.

In some states a dif fer ent method is used to de ter mine the shares of those who take by rep re sen ta -
tion. Un der this “pure per stir pes” method, the in tes tate es tate is first di vided at the gen era tion of the
de ce dent's sib lings even though there are no sur viv ing mem bers of that gen era tion. It is di vided into
as many shares as there are liv ing mem bers of that gen era tion and de ceased mem bers who left sur viv -
ing is sue. Here, that is only one (Barry). That share is then di vided in the same way. See, L. Wag goner,
R. Well man, G. Al ex an der & M. Fel lows, Fam ily Prop erty Law: Wills, Trusts, and Fu ture In ter ests, 81-
 - 82 (1991). Barry's share would be di vided at the gen era tion of nieces and neph ews into two shares
(for Donna and Ed), even though there are no sur viv ing mem bers of that gen era tion. Donna's one- -
 half share (i.e., the share she would get if she had sur vived Tes ta tor) goes to her daugh ter Al ice, and
Ed's one- - half (i.e., the share he would get if he had sur vived Tes ta tor) is equally di vided be tween his

37

July 1995, Ques tion 1 Analy sis



two chil dren, Bar bara and Carol. Bar bara and Carol, there fore, get smaller shares than Al ice, even
though they are in the same de gree of kin ship to Tes ta tor.
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COM MER CIAL PA PER III.A, IV.D, V.E
SE CURED TRANS AC TIONS IV.A, IV.F

 Ques tion 2 Analy sis

Le gal Prob lems: (1) Does a party such as Brenda, who files first and per fects later, de feat a
party such as Ed ward, who both files and per fects in the in terim?

(2) Is Dan a holder in due course such that Brenda will be un able to raise her
claim against Dan?

(3) Does the Uni form Com mer cial Code pro vide any rights to a pur chaser of a
ne go tia ble note that con tains the for gery of a nec es sary sig na ture?

DIS CUS SION

Point One: Be cause Ar ti cle 9 gives pri or ity to which ever se cured party is the first to file or per fect,
Brenda has pri or ity over Ed ward as to the Acme ma chine.(35- - 45%)

Brenda wishes to as sert the rights of a se cured party un der Ar ti cle 9 of the Uni form Com mer cial
Code (here in af ter “UCC”). In or der to have a fully en force able se cu rity in ter est un der Ar ti cle 9,
Brenda must achieve both at tach ment of the se cu rity in ter est and per fec tion. There are three re quire -
ments for at tach ment: (1) the credi tor must have given value; (2) the debtor must have rights in the
col lat eral; and (3) the debtor must have signed a se cu rity agree ment. UCC § 9- - 203(1). Per fec tion re -
quires that there be at tach ment plus some no tice to the world by the credi tor. The se cured credi tor's
no tice may be achieved ei ther through pos ses sion of the col lat eral by the credi tor or, more typi cally,
through fil ing a fi nanc ing state ment in the ap pro pri ate of fice. UCC § 9- - 301(2). In this case, at tach -
ment and per fec tion of Brenda's se cu rity in ter est did not oc cur un til she be lat edly got Acme to sign a
se cu rity agree ment. She had, how ever, ful filled the no tice re quire ment by her ear lier fil ing.

Pri or ity dis putes un der Ar ti cle 9 are gov erned by UCC § 9- - 312. That code pro vi sion states that
pri or ity will be given to the first se cured credi tor who ei ther files or per fects. UCC § 9- - 312(5)(a). In
this case, even though Ed ward per fected bef ore Brenda, Brenda filed a fi nanc ing state ment bef ore
Ed ward filed or per fected. Since Brenda ul ti mately per fected, her pri or ity dated back to the time
when she filed a fi nanc ing state ment. That point was prior to Ed ward's fil ing or per fec tion, and thus
Brenda's se cu rity in ter est in Acme's ma chine is su pe rior to Ed ward's.

Point Two: Be cause Dan does not qual ify as a holder in due course of the Acme note, Brenda's
claim to the note is su pe rior to Dan's.(35- - 45%)

UCC § 3- - 302(a) sets down the ba sic re quire ments that a per son must meet in or der to be a holder 
in due course of a ne go tia ble in stru ment. That sub sec tion says that a holder in due course must take
the in stru ment for value, in good faith, and with out no tice of any de fense or claim to it on the part of
any per son. Dan seemed to meet all of these re quire ments. On the other hand, the in tro duc tory phrase 
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to UCC § 3- - 302(a) says that a holder in due course must be a “holder.” The ques tion arises, then, as to
whether a per son can qual ify for holder status if the per son pur chased an in stru ment which, as here,
had a forged payee's sig na ture.

UCC § 1- - 201(20) de fines “holder” as a per son who is in pos ses sion of an in stru ment “drawn, is -
sued, or in dorsed to him or his or der or to bearer or in blank.” As payee of the note, Brenda's in dorse -
ment was nec es sary for fur ther ne go tia tion of the note. UCC § 3- - 201(b) says that if the in stru ment is
pay able to or der (as this one was to Brenda), it is ne go ti ated by de liv ery with the nec es sary in dorse -
ment. Since Brenda's nec es sary in dorse ment was miss ing, nei ther Dan nor any other party could be a
holder of the note. Since Dan could not be a holder, he could not be a holder in due course. As one with -
out the rights of a holder in due course, Dan took the in stru ment sub ject to all valid claims to it by any
per son, in this case, Brenda's claim of su pe rior own er ship. UCC § 3- - 306.

If the for gery had been fa cili tated by neg li gence on Brenda's part, Dan might have been able to
as sert a su pe rior right. Dan, how ever, can not as sert such a de fense be cause, as the facts state, no fault
of Brenda con trib uted to the for gery. UCC § 3- - 406.

Point Three: If Dan has to re lin quish the note to Brenda, Dan has rights against Cathy for breach of
trans fer war ran ties.(15- - 25%)

UCC § 3- - 416 says that a party such as Cathy, who trans fers an in stru ment and re ceives con sid -
era tion, makes a number of war ran ties to her trans feree. In this case, Cathy breached three sepa rate
trans fer war ran ties when she trans ferred the in stru ment to Dan: (1) the war ranty that she was a per -
son en ti tled to en force the in stru ment, UCC § 3- - 416(a)(1), be cause there was a for gery of a nec es sary
sig na ture, i.e., Brenda's; (2) the war ranty that all sig na tures were authen tic or author ized, UCC § 3- -
 416(a)(2), be cause of that same for gery; and (3) the war ranty that no de fense of any party is good
against her, UCC § 3- - 416(a)(4), be cause both Brenda and Acme would have been able to as sert suc -
cess fully the de fense of theft against Cathy, UCC § 3- - 305(c).

Ac cord ingly, Dan can sue Cathy for breach of these war ran ties and re cover the value he paid for
the note, plus as so ci ated dam ages.
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CON FLICT OF LAWS III.B, III.F
FED ERAL CIVIL PRO CE DURE I.E, II.A

Ques tion 3 Analy sis

Le gal Prob lems: (1) In the ini tial phase of the fed eral di ver sity ac tion, as filed in the fed eral dis -
trict court of State Y, which choice- - of- - law rules ap ply?

(2) Af ter the change of venue to the fed eral dis trict court for State X, which
law ap plies?

(3) Do the ap pro pri ate choice- - of- - law rules of State Y call for ap pli ca tion of
the sub stan tive law of State Y, which would al low Pet rol to claim the pro -
ceeds from In surer un der its in sur ance con tract, or the sub stan tive law of
State X, which would give ef fect to the denial- - of- - coverage clause?

DIS CUS SION

Point One: In the ini tial phase of the fed eral di ver sity ac tion filed in State Y, the choice- - of- - law
rules of State Y would ap ply un der the Erie doc trine.(15- - 25%)

The Erie doc trine, set forth in Erie R.R. Co. v. Tomp kins, 304 U.S. 64 (1938), ap plies to choice- -
 of- - law rules. Klaxon Co. v. Sten tor Elec tric Mfg. Co., Inc., 313 U.S. 487 (1941). Un der Klaxon, the
choice- - of- - law rules of the state in which the fed eral court sits—that is, of State Y in the ini tial
phase—would be used to de ter mine which state's law gov erns the va lid ity of the denial- - of- - coverage
clause in the con tract (see Point Three, in fra). The prin ci pal rea son for this ap pli ca tion of Erie is to de -
ter forum- - shopping as be tween fed eral and state courts in the same state and thereby to pro tect the
in teg rity and uni form ity of state law within its ter ri tory.

Point Two: Fol low ing the trans fer or change of venue from the fed eral dis trict court of State Y to
that of State X, the State X court must fol low State Y choice- - of- - law rules.(15- - 25%)

Van Dusen v. Bar rack, 376 U.S. 612 (1964), es tab lished that a trans fer of a civil ac tion ini ti ated by 
a de fen dant in a fed eral case, un der 28 U.S. Code § 1404(a), does not af fect the choice- - of- - law rule
that was or would have been adopted by the trans feror court. Ferens v. John Deere Co., 110 S.Ct. 1274 
(1990), car ries the Erie--based, anti- - forum- - shopping rule of Van Dusen one step fur ther. Ferens
held that even where the plain tiff in sti tutes the trans fer, the trans feror court's rules gen er ally would
gov ern in the trans feree court. Thus, State Y choice- - of- - law rules would gov ern af ter the trans fer of
the ac tion to the fed eral court in State X.
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Point Three: Un der gov ern men tal in ter est analy sis, this case pres ents a situa tion where nei ther state 
has a sig nifi cant in ter est in ap ply ing its law. Un der such cir cum stances, a court would
proba bly ap ply lo cal law. Thus, the law of State Y would ap ply to the losses in both
State Y and State X. There fore, In surer's denial- - of- - coverage clause would not bar re -
cov ery by Pet rol against In surer.

(55- - 65%)

Be cause the fed eral dis trict court in State X will use State Y choice- - of- - law rules, it will de cide
whose law to ap ply by fol low ing the gov ern men tal in ter est analy sis ap proach fa vored by State Y
courts. Gov ern men tal in ter est analy sis re quires a step- - by- - step se ries of con sid era tions. Al though
many states have adopted varia tions of this ap proach, the ba sic scheme is as fol lows:

1. When a court is asked to ap ply the law of a for eign state dif fer ent from the law of the fo rum, it
should in quire into the poli cies ex pressed in the re spec tive laws and into the cir cum stances in
which it is rea son able for the re spec tive states to as sert an in ter est in the ap pli ca tion of those
poli cies. In mak ing these de ter mi na tions the court should em ploy the or di nary pro cesses of
con struc tion and in ter pre ta tion.

2. If the court finds that one state has an in ter est in the ap pli ca tion of its pol icy in the cir cum -
stances of the case and the other has none, it should ap ply the law of the only in ter ested state.

3. If the court finds an ap par ent con flict be tween the in ter ests of the two states, it should re con -
sider. A more mod er ate and re strained in ter pre ta tion of the pol icy or in ter est of one state or
the other may avoid con flict.

4. If, upon re con sid era tion, the court finds that a con flict be tween the le giti mate in ter ests of the
two states is un avoid able, it should ap ply the law of the fo rum.

Cur rie, Com ments on Bab cock v. Jack son, 63 Co lum.L.Rev. 1233, 1242(1963).

It should be noted that un der the facts State Y has sub sti tuted the First Re state ment for the law of 
the fo rum as a “tie- - breaker” in the event of a true con flict.

State X law re quires prompt no tice to the in surer and thereby vali dates the denial- - of- - coverage
clause in the In surer con tract. Such a law is de signed to pro tect State X in sur ers, purely and sim ply.
See, San de fer Oil & Gas, Inc. v. AIG Oil Rig of Texas, Inc., 846 F2d 319 (5th Cir. 1988). The con trary
pol icy of State Y, on the other hand, is to pro tect lo cal (State Y) in sured par ties. Nei ther state pre -
suma bly has an al tru is tic in ter est in pro tect ing the in ter ests of the other state's natu ral or cor po rate
citi zens; the laws are de signed to pro tect lo cal per sons. As a re sult, nei ther state has a real in ter est in
ap pli ca tion of its law to this case. State X has no in ter est in see ing its insurer- - protective pol icy ap plied 
to pro tect a State Y in surer. State Y has no in ter est in ap ply ing its pro- - coverage pol icy to pro tect an
in sured party from State X. Thus, this a clas sic “unprovided- - for case,” with nei ther a false con flict
(only one state has an in ter est, as in step 2, above) nor a true con flict (both states have an in ter est, as in
steps 3 and 4, above).

There is no uni form method by which state courts re solve this kind of case. It is pos si ble that
State Y courts might ap ply the First Re state ment be cause that is the tech nique by which they re solve a 
true con flict. Un der the First Re state ment, the ques tion of the va lid ity of a clause in the con tract
would be gov erned by the place of con tract ing. For in sur ance con tracts de liv ered by mail, that is the
place of post ing, pre suma bly State Y. See, First Re state ment, Con flict of Laws, § 317 (1934). If the is -
sue is viewed as a per form ance is sue, the law of the place where no ti fi ca tion of a loss would be com -

42

July 1995, Ques tion 3 Analy sis



pleted (Pet rol's per form ance, in this case) would ap ply. In this case, the law of the place of
per form ance would be the law of State Y, which in vali dated the no tice clause in the in sur ance con -
tract. Fi nally, the law of State Y might also be ap plied to in vali date the clause on an other the ory: that
courts will ap ply their own law, es pe cially in bor der line cases such as this one, un less there are com -
pel ling rea sons for choos ing for eign law. In any event, it would ap pear that State Y law would ap ply to
re solve this “unprovided- - for case.”

It might be ar gued that State Y does have an in ter est in ap ply ing its law to pro tect Pet rol with re -
spect to the State Y well. The ar gu ment would be that State Y has an in ter est in en sur ing in sur ance
cov er age of all lo cal losses, re gard less of the domi cile of the in sured party (in this case, State X). The
gen eral ra tion ale would be that pro tec tion of out- - of- - state in sureds would pro mote ex ter nal in sur -
ance cov er age of lo cal losses and re lieve the state of the po ten tial eco nomic bur den that might re sult if
in sur ance was un avail able to cover a par ticu lar loss within the state.

Thus, State Y law would ap ply, ei ther by de ter min ing that this is an unprovided- - for case to be
re solved in fa vor of the lo cal law (for any of the rea sons men tioned above) or by find ing a false con flict
(with re spect to the State Y well) be cause only State Y would have an in ter est in ap ply ing its pro- -
 coverage law in or der to con firm in sur abil ity and thereby en cour age ex ter nal in sur ance cov er age of
losses in State Y.
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COR PO RA TIONS VI.A, VI.B, VIII.C

Ques tion 4 Analy sis

Le gal Prob lems: (1) Can the board of di rec tors author ize the sale of ap proxi mately 50% of the
cor po ra tion's as sets with out share holder ap proval?

(2) Must self- - interested di rec tors dis close all third- - party ap prais als or other
in de pend ent in for ma tion to the board of di rec tors?

(3) Can self- - interested di rec tors vote on an as set sale?

(4) What duty does a non- - self- - interested di rec tor have to the cor po ra tion
when faced with a pro posed sale of cor po rate as sets to in sid ers?

DIS CUS SION

Point One: Share holder ap proval is not re quired for the con tem plated sale be cause the Palms does 
not con sti tute “sub stan tially all” of Zud erCo's prop erty.(10- - 15%)

The or gan iza tional docu ments of Zud erCo do not mod ify the statu tory pro vi sions on share -
holder ap prov als of as set sales. Un der the Re vised Model Busi ness Cor po ra tion Act § 12.02 (here in af -
ter “RMBCA”), share holder ap proval is re quired only for the cor po ra tion to “sell, lease, ex change, or 
oth er wise dis pose of all, or sub stan tially all, of its prop erty ... oth er wise than in the usual and regu lar
course of busi ness...”

The con tem plated sale does not ap pear to be in the usual and regu lar course of Zud erCo's busi -
ness be cause it has owned and op er ated the Palms prop erty as a ho tel since 1914. How ever, be cause
the Palms is val ued at only ap proxi mately 50% of the as sets of Zud erCo, it does not con sti tute “all or
sub stan tially all” of the prop erty of the cor po ra tion. Un der or di nary cir cum stances, there fore, share -
holder ap proval is not re quired, and the board of di rec tors act ing alone may author ize the sale.
RMBCA §12.02.

How ever, as is de vel oped in Point Three, the ex ist ing size and com po si tion of Zud erCo's board
makes board ap proval in this case im pos si ble. In such a case, one of the avail able op tions to ap prove
the trans ac tion is to seek full share holder ap proval. RMBCA § 8.61(b)(2), § 8.63.

Point Two: Be cause of their “con flict ing in ter ests,” Able and Baker must dis close the ba sis of their
higher valua tion to the board of di rec tors.(15- - 25%)

Un der the RMBCA, a di rec tor has a “con flict ing in ter est” in a trans ac tion if the di rec tor ei ther is
a “party to the trans ac tion,” or “has a bene fi cial fi nan cial in ter est in ... the trans ac tion ... of such fi -
nan cial sig nifi cance to the di rec tor...that the in ter est would rea sona bly be ex pected to ex ert an in flu -
ence on the di rec tor's judg ment if...called upon to vote on the trans ac tion...” RMBCA § 8.60(1)(i).
Both Able and Baker have a “con flict ing in ter est” in the con tem plated trans ac tion un der both of
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these tests and, there fore, the trans ac tion is deemed to be a “di rec tor's con flict ing in ter est trans ac -
tion.” RMBCA § 8.60(2).

Since the con tem plated trans ac tion is a “di rec tor's con flict ing in ter est trans ac tion,” the board
can not vote to author ize the trans ac tion un less the in ter ested di rec tors have made cer tain re quired
dis clo sures to the en tire board of di rec tors. RMBCA § 8.62(a). The re quired dis clo sures in clude all
“facts known to him re spect ing the sub ject mat ter of the trans ac tion that an or di nar ily pru dent per -
son would rea sona bly be lieve to be ma te rial to a judg ment about whether or not to pro ceed with the
trans ac tion.” RMBCA § 8.60(4)(ii). It is clear that the three ap prais als—es pe cially the ap prais als that 
ex ceed the amount of fered by Able and Baker—are ma te rial within the mean ing of the pro vi sion. It is
also ar gu able that the pub li c rec ord in for ma tion re gard ing the de vel op ment pat tern of the com mu -
nity would be ma te rial within this stan dard.

Point Three: As “non quali fied di rec tors,” Able and Baker can not par tici pate in the board of di rec -
tors' vote on the sale pro posal.(25- - 35%)

Able and Baker's par tici pa tion in the pro posed sale calls into ques tion the duty of loy alty they
owe to Zud erCo. Un der com mon law, a di rec tor is charged gen er ally to act in a way “he rea sona bly
be lieves to be in the best in ter ests of the cor po ra tion ... ” Prin ci ples of Cor po rate Gov ern ance § 4.01(a)
(Ten ta tive Draft No. 11, 1991)(Ameri can Law In sti tute). With re spect to busi ness deal ings with the
cor po ra tion, the com mon law im poses a spe cific duty of “fair deal ing.” Prin ci ples §§ 5.01, 5.02. The
fair deal ing stan dard re quires that the trans ac tions be “fair to the cor po ra tion when en tered into,”
Prin ci ples § 5.02(a)(2)(A), un less it is ap proved by dis in ter ested authori ties within the cor po ra tion.
Prin ci ples § 5.02(a)(2). The statu tory ob li ga tion, as ar ticu lated in the RMBCA, re quires the di rec tor
to dis charge the du ties of a di rec tor “in a man ner he rea sona bly be lieves to be in the best in ter ests of
the cor po ra tion.” RMBCA § 8.30(a). Since Able and Baker truly be lieve the Palms prop erty to be
worth sub stan tially more than the of fer price, they can not vote as di rec tors to ac cept the of fer.

If the in ter ested di rec tors make the re quired dis clo sure, the quali fied mem bers of a board of di -
rec tors can or di nar ily act to author ize a di rec tor's con flict ing in ter est trans ac tion. RMBCA § 8.62(a).
A “quali fied di rec tor” is a di rec tor who does not have a con flict ing in ter est with re spect to the trans ac -
tion and does not have a fa mil ial or other re la tion ship with a di rec tor that has a con flict ing in ter est.
RMBCA § 8.62(d). The prob lem for Able and Baker is that such ap proval re quires “the af firma tive
vote of a ma jor ity (but no fewer than two) of those quali fied di rec tors on the board of di rec tors.”
RMBCA § 8.62(a). Be cause Able and Baker are not “quali fied di rec tors,” and Chase is the sole quali -
fied di rec tor, the board of di rec tors can not prop erly author ize the trans ac tion. RMBCA § 8.62(a).
Note that some states (in clud ing Dela ware) re quire the vote of a ma jor ity of dis in ter ested di rec tors,
but such ma jor ity may be only one di rec tor.

Point Four: The quali fied di rec tor, Chase, has a duty of care to be come in formed and to act in the
best in ter ests of the cor po ra tion.(25- - 35%)

Chase, as a di rec tor, has ob li ga tions shaped by the com mon law and by stat ute. The common- -
 law ob li ga tion is ar ticu lated in the busi ness judg ment rule. As a dis in ter ested di rec tor, Chase is ob li -
gated to be come “in formed with re spect to the sub ject of his busi ness judg ment to the ex tent he rea -
sona bly be lieves to be ap pro pri ate un der the cir cum stances.” Prin ci ples of Cor po rate Gov ern ance, §
4.01(c)(2) (Ten ta tive Draft No. 11, 1991)(Ameri can Law In sti tute). The di rec tor's de ci sion meets the
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busi ness judg ment rule stan dard if “he ra tion ally be lieves that his busi ness judg ment is in the best in -
ter ests of the cor po ra tion.” Prin ci ples § 4.01(c)(3). The statu tory ob li ga tion re quires the di rec tor to
dis charge the du ties of a di rec tor “in good faith,” “with the care an or di nar ily pru dent per son in a like
po si tion would ex er cise un der simi lar cir cum stances,” and “in a man ner he rea sona bly be lieves to be
in the best in ter ests of the cor po ra tion.” RMBCA § 8.30(a).

The com bined stan dard is context- - sensitive. In this case, Chase faces a pro posed sale of an as set
worth ap proxi mately 50% of the fair mar ket value of the to tal as sets of the cor po ra tion. The sale is to
in di vidu als with ac cess to Zud erCo's most con fi den tial and pro prie tary in for ma tion. Com pli ance
with the common- - law and statu tory stan dards would clearly re quire ad di tional in quiry into the of -
fer, re gard less of Able and Baker's in di ca tion that they will vote in fa vor of the pro posal.

There is no in di ca tion that Chase is fi nan cially in ter ested in the trans ac tion be yond the in ter est
of a share holder in Zud erCo, as would be the case if Chase had been prom ised em ploy ment by Able
and Baker fol low ing the trans ac tion. Thus, there is no in di ca tion that the duty of loy alty owed by
Chase to the cor po ra tion is im pli cated.
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FAM ILY LAW I.B, I.E

Ques tion 5 Analy sis

Le gal prob lems: (1) Did Su san and Wil liam have a valid cere mo nial mar riage in State A?

(2) Did Su san and Wil liam en ter into a com mon law mar riage in State B?

(3) If they did en ter into a com mon law mar riage in State B, will State A rec og -
nize that mar riage so that Wil liam is Su san's sur viv ing spouse and is en ti -
tled to the in sur ance pro ceeds?

DIS CUS SION

Wil liam is en ti tled to the in sur ance pro ceeds on Su san's life if he was her sur viv ing spouse. If not,
Su san's par ents should re ceive them. Thus, the es sen tial ques tion is whether Su san and Wil liam were
mar ried at her death.

Point One: Su san and Wil liam did not have a valid cere mo nial mar riage in State A be cause Su san
was still mar ried to George at the time of the cere mony, though stat utes in some states
might vali date their mar riage af ter George died.

(10- - 20%)

Al though Su san and Wil liam par tici pated in a mar riage cere mony in State A, Su san was al ready
mar ried to George at the time. No state rec og nizes the va lid ity of such a biga mous mar riage. Since a
biga mous mar riage is void, the cere mony was in ef fec tive to cre ate a valid mar riage be tween Su san
and Wil liam.

A number of states, how ever, have stat utes pro vid ing that if a mar riage is invalid be cause there is 
an im pedi ment to it when con tracted (for ex am ple, one party is still mar ried to an other spouse), it be -
comes a valid mar riage when the im pedi ment is re moved. See, e.g., Uni form Mar riage and Di vorce
Act § 207(b). Some stat utes re quire, in ad di tion, that one of the par ties have en tered the mar riage in
the good- - faith be lief that the mar riage was valid. In this case, Wil liam con tracted mar riage with Su -
san in the good- - faith be lief that she was un mar ried. There fore, if State A has a stat ute of ei ther of
these two types, Wil liam and Su san's mar riage be came valid when George died.

Other stat utes, how ever, re quire that the par ties to the ini tially invalid mar riage con tinue to co -
habit af ter the im pedi ment is re moved and that one party con tinue to be lieve in good faith that they
were al ways val idly mar ried. See, e.g., Wis. Stat. § 765.24 (1989- - 90). If that is the type of stat ute, be -
cause Wil liam learned of the in va lid ity of their mar riage when George died, the stat ute would not
vali date his mar riage to Su san.

Point Two: Whether Su san and Wil liam en tered into a com mon law mar riage in State B de pends
on whether the law of State B al lows an in fer ence that they agreed to be mar ried af ter
Su san's first hus band died.

(35- - 45%)
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Even if State A has no law vali dat ing the cere mo nial mar riage af ter the im pedi ment is re moved,
it is pos si ble that Su san and Wil liam en tered into a com mon law mar riage af ter George's death. Al -
though State A does not al low com mon law mar riages to be con tracted within its bor ders, State B
does. Be cause states al low peo ple who are not domi cilia ries to marry within their bor ders, un der State 
B law Su san and Wil liam may have en tered into a com mon law mar riage when they stayed in the State 
B cabin af ter George's death.

The re quire ments for a com mon law mar riage are: (1) that the par ties have a pres ent in tent to be
mar ried (as op posed to an in tent to be come mar ried at some fu ture time); and (2) that they mu tu ally
and openly as sume the mar riage re la tion ship. The sec ond re quire ment fre quently is stated as two re -
lated points: that the par ties (a) co habit con tinu ously and (b) openly hold them selves out as hus band
and wife.

The com mon law mar riage doc trine is in voked in many fact set tings, in clud ing, as here, cases in
which the par ties par tici pate in a mar riage cere mony and one of them is un aware of an im pedi ment to
the mar riage. If they con tinue to co habit and hold them selves out as spouses af ter the im pedi ment is
re moved, the courts of ten will in fer that a pres ent agree ment to marry was made there af ter. Spe cific
proof of a new or sub se quent agree ment will not be re quired.

At first blush, the facts ap pear to show that Su san and Wil liam en tered into a com mon law mar -
riage in State B be cause they co hab ited in the cabin af ter George's death and ap peared to hold them -
selves out as mar ried. How ever, evi dence of a lack of in tent to marry af ter George's death may ne gate
that in fer ence. Wil liam was trou bled by knowl edge of Su san's un dis solved mar riage with George,
and it con trib uted to his de ci sion to sepa rate from her. That fact sup ports an ar gu ment that Wil liam
did not in tend to be mar ried to Su san af ter George's death. A con clu sion go ing ei ther way is sup port -
able on the ba sis of the facts.

(It is also pos si ble that State B has a law that would vali date the com mon law mar riage of Su san
and Wil liam im me di ate ly upon the death of George. See the dis cus sion in Point One, above.)

See gen er ally, Homer H. Clark, The Law of Do mes tic Re la tions in the United States (2d ed. 1988), § 
2.4.

Point Three: If a com mon law mar riage was formed in State B, whether it will be rec og nized in State
A so as to en ti tle Wil liams to the in sur ance pro ceeds de pends on the strength of State
A's pol icy against com mon law mar riage and how courts in State A will treat the lim -
ited con tact be tween Su san and Wil liam and State B.

(35- - 45%)

Even if Su san and Wil liam sat is fied State B's re quire ments for en ter ing into a com mon law mar -
riage, State A may not rec og nize it be cause of the par ties' lim ited con tacts with State B. The gen eral
rule is that a mar riage which is valid where formed is valid eve ry where. Un der this sim ple rule, if Su -
san and Wil liam would have a valid com mon law mar riage in State B, State A would rec og nize it.

How ever, an ex cep tion to the gen eral rule is that states will not rec og nize mar riages en tered into
in other states if to do so would vio late a strong pub li c pol icy of the fo rum state. State A's re fusal to
per mit com mon law mar riages to be formed within its bor ders ex presses a pol icy dis fa vor ing such
mar riages. It is pos si ble, though not likely, that State A would find its pol icy so strong that it would
ref use to rec og nize com mon law mar riages in all cir cum stances.

It is more likely that State A would ref use to rec og nize that Su san and Wil liam had a com mon law 
mar riage be cause of the com bined ef fect of State A's pol icy and the lim ited con tacts be tween State B
and Su san and Wil liam.

48

July 1995, Ques tion 5 Analy sis



As a con di tion of rec og niz ing com mon law mar riages formed else where, states re quire dif fer ing
de grees of con tact with the states per mit ting such un ions:

(1) Some states are sat is fied with as lit tle as a brief, tran si tory visit to the per mit ting state. Un der
this po si tion, State A clearly would rec og nize a com mon law mar riage be tween Su san and Wil -
liam be cause they fre quently stayed in the cabin in State B.

(2) Other states re quire that the par ties have been domi ciled in the com mon law mar riage state.
Un der this view, State A would not rec og nize the com mon law mar riage be cause the par ties
were at all times domi ciled in State A.

(3) In the mid dle are states that con sid er the cases in di vidu ally, weigh ing the harm to the claim ant
that would re sult from a re fusal to rec og nize the mar riage against the state's pol icy of dis cour -
ag ing it, and those to be pro tected by that pol icy. The facts do not give enough in for ma tion for
a thor ough dis cus sion un der the third po si tion, but a suc cess ful analy sis would rec og nize and
dis cuss the prob lem in terms of a con flict be tween up set ting the bona fide ex pec ta tions of Wil -
liam and re spect ing State A's in ter est in pro mot ing cere mo nial mar riages and dis cour ag ing
com mon law mar riages.

See gen er ally, Homer H. Clark, The Law of Do mes tic Re la tions in the United States (2d ed. 1988), § 
2.4.

49

July 1995, Ques tion 5 Analy sis



FED ERAL CIVIL PRO CE DURE I.D, IV.A, IV.E

Ques tion 6 Analy sis

Le gal Prob lems: (1) Was it proper for the trial judge to ac cept evi dence on the mo tion to dis miss 
for fail ure to state a claim, to treat the mo tion as a mo tion for sum mary
judg ment, and then to deny that mo tion?

(2) Are a sum mons and com plaint prop erly served when they are left at the
home of de fen dant when de fen dant is ab sent?

(3) Was it proper to grant a mo tion to dis miss for in suf fi ciency of serv ice of
pro cess when that mo tion was made af ter an ear lier mo tion to dis miss for
fail ure to state a claim?

DIS CUS SION

Point One: The trial judge prop erly treated the first mo tion to dis miss as a mo tion for sum mary
judg ment and prop erly de nied sum mary judg ment be cause there is a genu ine is sue of
ma te rial fact as to whether Em ployee's in ter fer ence with Boss's con tracts was ac com -
plished by im proper means that were civ illy ac tion able.

(50- - 60%)

When, in con nec tion with a mo tion to dis miss a plead ing for fail ure to state a claim, the court is
pre sented with “mat ters out side the plead ing,” and the court does not ex clude that in for ma tion, “the
mo tion shall be treated as one for sum mary judg ment and dis posed of as pro vided in Rule 56” of the
Fed eral Rules of Civil Pro ce dure (here in af ter “FRCP”). FRCP 12(b). Thus, when Em ployee at tached 
an af fi da vit to the mo tion and the trial judge con sid ered that af fi da vit in con nec tion with the mo tion
(rather than ex clud ing the af fi da vit), the trial judge was obliged to treat the mo tion “as one for sum -
mary judg ment.” On this score, the judge acted prop erly.

A mo tion for sum mary judg ment should be granted only if “the plead ings . . . to gether with the
af fi da vits . . . show that there is no genu ine is sue as to any ma te rial fact and that the mov ing party is en -
ti tled to a judg ment as a mat ter of law.” FRCP 56(c). Sum mary judg ment can be used to ob tain a de ci -
sion in cases where a plead ing suf fi ciently al leges a claim or de fense, but where there is no evi dence to
sup port some es sen tial ele ment of that claim or de fense. It can also be used in cases where the par ties
agree on the ba sic facts, but there is some dis posi tive le gal is sue that needs to be re solved.

The trial judge cor rectly de nied sum mary judg ment on the tort claim. Em ployee's af fi da vit tries
to show that there is no dis pute as to Em ployee's mo tive in in ter fer ing with Boss's con tracts—Em -
ployee hoped to get the cus tom ers to do busi ness with Em ployee. Such a mo tive does not con sti tute
mal ice and is not it self ac tion able. If “im proper mo tive” were the only le gal the ory on which Boss's
claim could be es tab lished, Em ployee's af fi da vit might be enough to carry the ini tial bur den of show -
ing the lack of a “genu ine dis pute” as to a ma te rial fact. Even though is sues as to mo tive or in tent are
usu ally in ap pro pri ate for sum mary judg ment, Con rad v. Delta Air Lines, Inc., 494 F. 2d 914 (7th Cir.
1974), Em ployee's af fi da vit might jus tify sum mary judg ment for Em ployee, un less Boss came for -
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ward with op pos ing af fi da vits, etc., to show evi den tiary sup port for some mo tive other than busi ness
com pe ti tion.

How ever, un der the law given in the prob lem, mal ice may be es tab lished by show ing ei ther (a)
“im proper mo tive,” or (b) “im proper means.” The com plaint al leges that Em ployee mis rep re sented
Em ployee's role in Boss's com pany and that Em ployee lied about Boss's drink ing hab its. If proved,
such con duct, es pe cially the slan der ous al le ga tions that Boss is a drunk, would es tab lish the “civ illy
ac tion able” con duct nec es sary for mal ice. Be cause no evi dence has been pre sented by Em ployee to
con tra dict these al le ga tions or to es tab lish that they are not “in dis pute,” they con sti tute “ma te rial
facts” as to which there cur rently ap pears to be a genu ine is sue. The mo tion for sum mary judg ment
should there fore be de nied.

If, on the other hand, Em ployee were to sup port the sum mary judg ment mo tion with evi dence
sug gest ing that Boss really could not prove that the state ments at trib uted to Em ployee had been made 
or that they were false, Boss could not rest on the plead ings but would need “by af fi da vits or oth er wise
[to] set forth spe cific facts show ing that there is a genu ine is sue for trial.” FRCP 56(e). See also, Ce lo -
tex Corp. v. Ca trett, 477 U.S. 317 (1986).

Point Two: Serv ice of pro cess was im proper be cause the sum mons and com plaint were not left
with a per son of suit able age and dis cre tion.(15- - 25%)

Serv ice of the sum mons and com plaint in ac tions filed in fed eral dis trict court is gov erned by
Rule 4(e). Serv ice of the sum mons and com plaint upon an in di vid ual may be ac com plished by:

(i) de liv er ing a copy to the in di vid ual per son ally,

(ii) leav ing a copy at the per son's “dwell ing house or usual place of abode with some per son of
suit able age and dis cre tion then re sid ing therein,” or

(iii) de liv er ing a copy of the sum mons and com plaint to an agent author ized to re ceive serv ice of
pro cess.

FRCP 4(e)(2). Un der Rule 4(e)(1) it is also proper to serve an in di vid ual de fen dant in any man ner per -
mit ted un der the “law of the State in which the dis trict court is held.” How ever, the facts of this prob -
lem pro vide that State Y's serv ice rules par al lel the fed eral rules ex actly.

Un der these rules, serv ice was im proper. Al though the sum mons and com plaint were left at Em -
ployee's home, they were sim ply slid un der the door. They were not left “with some per son of suit able
age and dis cre tion.” FRCP 4(e)(2). Serv ice was there fore im proper.

Point Three: Al though serv ice was im proper, the mo tion to dis miss for in suf fi ciency of serv ice
should have been de nied be cause Em ployee waived this de fense by not rais ing it in Em -
ployee's ear lier mo tion to dis miss.

(15- - 25%)

It is a ba sic rule of fed eral mo tion prac tice un der Rule 12 that cer tain de fenses or ob jec tions that
can be raised un der that rule should be con soli dated and raised to gether, if pos si ble. Thus, when a mo -
tion is first made un der Rule 12, the rule pro vides that cer tain de fenses and ob jec tions are waived if
they are not raised in the first mo tion, pro vided that (i) un der Rule 12, the de fense or ob jec tion could
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have been raised in the first mo tion, and (ii) the de fense or ob jec tion was “avail able” at the time of the
mo tion. FRCP 12(g).

Em ployee's origi nal mo tion to dis miss for fail ure to state a claim was raised un der Rule 12(b)(6).
Un der Rule 12(g), sev eral other Rule 12 de fenses or ob jec tions which were avail able at that time
should have been con soli dated and raised in Em ployee's mo tion to dis miss for fail ure to state a claim.
A claim of “in suf fi ciency of serv ice of pro cess” is one of the “de fenses or ob jec tions” that can be raised
in a Rule 12 mo tion. See, FRCP 12(b)(5). Moreo ver, Em ployee's claim that serv ice of pro cess was in -
suf fi cient was avail able to Em ployee at the time of the ini tial Rule 12 mo tion be cause Em ployee knew
of the method of serv ice at that time. Thus, the “in suf fi ciency of serv ice” claim could have been raised
in the ini tial mo tion. Em ployee's fail ure to do so means that Em ployee may no longer make a mo tion
“based on the de fense . . . so omit ted.” See, FRCP 12(g). In ad di tion, the “de fense of . . . in suf fi ciency of
serv ice of pro cess is waived” when it is omit ted from the ini tial Rule 12 mo tion, so that the de fense may 
not be raised in the an swer or at any other time. FRCP 12(h)(1).

Lastly, Rule 12(b) ap plies to “mo tions made un der this [Rule 12(b)] rule.” Thus, it might also be
ar gued that, be cause the trial judge treated Em ployee's first mo tion as a mo tion for sum mary judg -
ment un der Rule 56, the mo tion did not really “arise” un der Rule 12(b) and that, there fore, the waiver 
rule is in ap pli ca ble.
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TRUSTS & FU TURE IN TER ESTS I.E

Ques ton 7 Analy sis

Le gal Prob lems: (1) Can the guard ian of the in come bene fi ci ary of a sup port trust com pel Trus -
tee to ex pend trust in come in pay ment of Com fort Acres' charge?

(2) Can the guard ian of the bene fi ci ary of a dis cre tion ary trust com pel Trus tee 
to ex pend trust prin ci pal for the bene fit of the bene fi ci ary?

(3) Can the court re voke the trust on the uni lat eral ap pli ca tion of the guard ian 
of the bene fi ci ary?

DIS CUS SION

Point One: The guard ian of the in come bene fi ci ary of a sup port trust should be able to com pel
Trus tee to dis trib ute all of the trust in come to ward the pay ment of Daugh ter's sup port
un less Trus tee de ter mines the pro posed charge is un nec es sary.

(25- - 35%)

By way of pre limi nary back ground, trusts for sup port can be di vided into two broad cate go ries:
a pure sup port trust and a dis cre tion ary sup port trust. Clas si fi ca tion of sup port trusts can be made
only af ter a care ful re view of the gov ern ing in stru ment in or der to de ter mine the gran tor's in tent.

A pure sup port trust is a trust un der which pay ments are lim ited for a bene fi ci ary's sup port. If
the bene fi ci ary has a sup port need, Trus tee must pay the bene fi ci ary trust prop erty (in come or prin ci -
pal, de pend ing upon the terms of the trust) to the ex tent of avail able funds. (In some ju ris dic tions, this
rule may be tem pered by an other rule which would re quire Trus tee to con sid er the bene fi ci ary's non-
 - trust fi nan cial re sources bef ore us ing trust prop erty for the bene fi ci ary's sup port. See, e.g., Loar v.
Mas sey, 164 W.Va. 155, 261 S.E.2d 83 (1979).)

A dis cre tion ary sup port trust is a trust un der which a trus tee has dis cre tion to with hold pay -
ments of trust prop erty from a bene fi ci ary who has a sup port need. See gen er ally, McGov ern, Kurtz
& Rein, Wills, Trusts and Es tates, § 8.2.

In ad di tion to dis cre tion ary sup port trusts, dis cre tion ary trusts may also be cre ated to pro vide
for more than a bene fi ci ary's sup port needs. Un der this type of trust, a trus tee might have dis cre tion
to pay ex penses in curred by a bene fi ci ary for more than mere sup port items, such as luxu ries. Simi lar
to the dis cre tion ary sup port trust, the trus tee still has dis cre tion to with hold pay ment even though the
ex pense in curred would oth er wise be a proper item for the trus tee to pay.

A re view of the trust in this prob lem sug gests that a pure sup port trust was cre ated with re spect
to the bene fi ci ary's in come in ter est, and a dis cre tion ary trust for “com fort and hap pi ness” was cre -
ated with re spect to the bene fi ci ary's rights in the prin ci pal of the trust. See gen er ally, Abra va nel, Dis -
cre tion ary Sup port Trusts, 68 Iowa L. Rev. 273, 293- - 95 (1983).

Un der the ex press terms of the trust, what ever in come is nec es sary for Daugh ter's sup port is to
be paid to or ap plied to ward Daugh ter's sup port. Trus tee is granted no dis cre tion to with hold pay -
ments of in come nec es sary for Daugh ter's sup port, al though un der the “pay or ap ply” lan guage Trus -
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tee has the author ity ei ther to pay in come to Daugh ter di rectly or pay it to Daugh ter's credi tor
di rectly.

Trus tee, of course, has the duty to de ter mine whether the re quested pay ment of $45,000 to Com -
fort Acres is in dis charge of the bene fi ci ary's sup port need and whether it is nec es sary. There fore,
Trus tee has an im por tant role to play in as sess ing whether in come pay ments should be made. This
judg ment should be made by Trus tee based upon all the facts and cir cum stances and, if made in good
faith, should not be open to chal lenge. Three facts sug gest that the pro posed charge should not be
paid: (1) the sig nifi cant one- - year in crease (from $25,000 to $45,000) in the charge, (2) the com para -
tive charges at other nurs ing homes, and (3) the fact that use of all the in come would not be suf fi cient
to pro vide the bene fi ci ary with nec es sary hous ing through out the year.

If it was con cluded that Trus tee had no dis cre tion or duty to as sess “ne ces sity,” one would also
have to con clude that Trus tee should pay the Com fort Acres charge from in come since, un der the
terms of the in stru ment, it had no dis cre tion to with hold sup port pay ments. A bene fi ci ary of a sup port 
trust has an en force able le gal right to trust prop erty that, un der the terms of the trust, must be dis -
trib uted in sat is fac tion of the bene fi ci ary's sup port need when that need arises. See, Wag goner, Well -
man, Al ex an der & Fel lows, Fam ily Prop erty Law, 689 (1992). Con versely, Trus tee's re fusal to
dis trib ute amounts that must be paid to Daugh ter as bene fi ci ary for Daugh ter's sup port is a breach of
trust for which Trus tee can be held ac count able.

Since the bene fi ci ary's right to en force pay ment from the trust may be as serted by the bene fi ci -
ary's guard ian, Guard ian would be en ti tled to bring an ac tion seek ing pay ment.

Point Two: Guard ian proba bly will not be able to com pel Trus tee to dis trib ute prin ci pal in pay -
ment of Daugh ter's sup port need be cause the trust in stru ment grants Trus tee broad
dis cre tion to de ter mine whether or not to make sup port pay ments for Daugh ter from
the prin ci pal.

(25- - 35%)

Un der the terms of the trust, Trus tee is di rected to pay to Daugh ter, or ap ply to ward Daugh ter's
bene fit, “so much of the prin ci pal...as...[the trus tee] deems ad vis able in its ab so lute and un re view able
dis cre tion to pro vide for Daugh ter's com fort and hap pi ness.” The em pha sized words evi dence the
gran tor's in tent to vest Trus tee with broad dis cre tion to make or with hold pay ments of prin ci pal that
oth er wise would be proper in pro vid ing for the bene fi ci ary's “com fort and hap pi ness.” See gen er ally,
Hal bach, Prob lems of Dis cre tion in Dis cre tion ary Trusts, 61 Co lum. L. Rev. 1425 (1961). Since Trus tee
has the dis cre tion to with hold pay ments from a bene fi ci ary, the bene fi ci ary has no right to com pel
pay ment of trust prop erty so long as Trus tee is not abus ing its dis cre tion by with hold ing pay ments.

In this case, Trus tee in di cates that it is with hold ing pay ment out of a con cern for the fi nan cial in -
ter est of the trust re main der men and out of a con cern that if it in vades prin ci pal there will be fewer
funds to pro vide for Daugh ter's long- - term fi nan cial se cu rity. Trus tee might also ar gue that Daugh -
ter, of all the named bene fi ci ar ies, would be up per most in Tes ta tor's mind as de serv ing of fi nan cial
pro tec tion and that Tes ta tor's in tent in that re gard is best met by Trus tee's ju di ciously with hold ing
the prin ci pal from Daugh ter. These rea sons be lie any no tion that Trus tee is act ing out of a con flict of
in ter est. Un der pre vail ing law, a trus tee's dis cre tion to dis trib ute or with hold trust prop erty from a
bene fi ci ary will not be over turned by a court ab sent an abuse of dis cre tion. McGov ern, Kurtz & Rein,
Wills, Trusts and Es tates, § 8.2. There fore, it is un likely that Guard ian will be able to com pel Trus tee to 
dis trib ute prin ci pal to Daugh ter.
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Point Three: A court will not re voke the trust upon the uni lat eral ap pli ca tion of Guard ian be cause
not all bene fi ci ar ies who have an in ter est in the trust have agreed to the ter mi na tion
and a ma te rial pur pose of the trust re mains to be per formed.

(20- - 30%)

A trust may be re voked with the unani mous agree ment of the gran tor and all of the trust's bene fi -
ci ar ies. If there are un born bene fi ci ar ies or in com pe tent bene fi ci ar ies, the trust can not be re voked
since their con sent to re voke can not be ob tained, al though in some ju ris dic tions courts may per mit a
guard ian ad li tem to ap pear and con sent on their be half.

If the gran tor is dead (as in this case) court ap proval can sub sti tute for the tes ta tor's con sent.
How ever, for a court to ap prove a revo ca tion of a trust, the court must find that all ma te rial pur poses
of the trust have been per formed. See, Re state ment of Trusts, Sec ond, § 340, il lus. 4, 8 (1959).

Un der these rules it is clear that Guard ian can not com pel the ter mi na tion of the trust by a uni lat -
eral ap pli ca tion to the court. Even if all of Tes ta tor's sib lings were agree able to a ter mi na tion of the
trust, there is the pos si bil ity that if Tes ta tor's par ents are liv ing, other sib lings could be born whose
con sent could not be ob tained at this time. (In some ju ris dic tions it might be pos si ble to over come this
con cern by ap ply ing a doc trine known as the doc trine of “vir tual rep re sen ta tion,” un der which liv ing
mem bers of a class can ap prove an ac tion that binds later born mem bers of the class.)

Fur ther more, even if Tes ta tor had no sur viv ing par ents so that the re main der in ter est class gift is 
closed in fa vor of liv ing sib lings, the fact that the trust is a spend thrift trust may make the trust in de -
struc ti ble in some ju ris dic tions on the the ory that the spend thrift clause evi dences that a ma te rial
pur pose of the trust would be de feated if the trust were ter mi nated. See, e.g., In re Es tate of Davis, 449
Pa. 505, 297 A.2d 451 (1972). Per haps, even more im por tant, if the trust were ter mi nated and Daugh -
ter re ceived only the pres ent value of her in come in ter est, she would be de prived of a life time source of
con tinu ing in come from the en tire trust, a pro tec tion Tes ta tor may have pre ferred Daugh ter to have
in stead of re ceiv ing a large out right sum. See, Town send v. Rain ier Na tional Bank, 51 Wash. App. 19,
751 P.2d 1214 (1988)(power to dis trib ute prin ci pal to in come bene fi ci ary for his or her care, sup port,
and main te nance evi dences tes ta tor's in tent that in come bene fi ci ary not re ceive trust in ter est out -
right).

55

July 1995, Ques ton 7 Analy sis


