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Preface

Thispublicationincludesthequestionsand analysesfrom the February 1995 and July 1995 M ul-
tistate Essay Examinations. Each test includes seven questions; jurisdictionsthat usethe M EE select
the six questions their applicantswill answer.

These model analysestothe MEE areillustrative of the discussionsthat might appear in excel-
lent answer stothequestions. They areprovided totheuser jurisdictionsfor thesolepur poseof assist-
ing gradersin grading the examination. These models are not an official grading guide. Some states
gradethe MEE on thebasis of state law, and jurisdictions ar e freeto modify the analyses, including
thesuggested weightsgiven to particular points, asthey wish. Grading of theM EE istheexclusivere-
sponsibility of the jurisdiction using the MEE as part of itsadmissions process.

The topic or topics covered by each question are listed on the first page of its accompanying
analysis, followed by Roman numeralswhich refer tothe subject matter outlinefor that topic. For ex-
ample, question 1 on the February 1995 M EE tested Commercial Paper: I11.B, Indorsements; IV.A,
Person entitled to enforce; 1V.G, Enforcement of lost, destroyed or stolen instrument; and V.C, Al-
teration. Subject matter outlinesareincluded in the MEE Information Booklet.

Description of the MEE

The MEE isathree--hour examination consisting of six questions. The examination isadminis-
tered in one continuous three--hour time period. Applicants are expected to spend approximately
thirty minutes answering each of the questions. The areas of law covered by the questionsin the ex-
amination are: Agency and Partnership, Commercial Paper, Conflict of Laws, Cor por ations, Dece-
dents Estates, Family Law, Federal Civil Procedure, Sales, Secured Transactions, and Trusts and
Future Interests. Some questionsinclude issuesin morethan one area of law.

Thepurposeof theMEE istotest theapplicant'sability to (1) identify legal issuesraised by a hy-
pothetical factual situation; (2) separatematerial whichisrelevant from that which isnot; (3) present
areasoned analysisof therelevant issuesin aclear, concise, and well or ganized composition; and (4)
demonstrate an under standing of the fundamental legal principlesrelevant to the probable solution
of theissuesraised by thefactual situation. The primary distinction between the M EE and the M ul-
tistate Bar Examination (MBE) isthat the M EE requiresthe applicant to demonstrate an ability to
communicate in writing effectively.

Thequestionson theexamination aredrafted and reviewed by outsideexpertsand by a drafting
committeecomposed of law professor sand practicing lawyer sfrom acr ossthecountry. Thequestions
arealsoreviewed by membersof theM EE Committee, which iscomposed of present and for mer bar
examiner swhodonot participatein thequestion drafting process. All questionsar e pretested on law-
yersrecently admitted to thebar.

The examination is based on general law.

Grading of the MEE isthe exclusive responsibility of the jurisdiction administering the exam.
Any questionsabout grading procedur esor gradesshould bedirected totheappropriatejurisdiction.



I nstructions

The back cover of each test form contains the following instructions:

Do not break the seal on thisbooklet until you aretold to begin.

Y ou will havethreehoursin which towriteyour answersto six of the seven questions contained
in thisbooklet; you will betold which of thequestionsyou areto answer. Each question isdesigned to
beansweredinthirty minutes. Therewill benobreak oncetheformal testing session begins. Y ou may
answer the questionsin any order you wish. Do not answer mor e than one question in each answer
booklet. If you makeamistakeor wish torevise, smply draw alinethrough thematerial you wish to
delete.

Read each fact situation very car efully and do not assume factswhich arenot given in the ques-
tion. Do not assumethat each question cover sonly asinglear ea of thelaw; someof thequestionsmay
cover mor e than one of the areas you areresponsible for knowing.

Demonstrate your ability to reason and analyze. Each of your answer s should show: an under -
standing of thefacts; arecognition of theissuesincluded; theapplicableprinciplesof law; and ther ea-
soning by which you arriveat your conclusion. Thevalue of your answer dependsnot as much upon
your conclusions as upon the presence and quality of the elements mentioned above.

Clarity and concisenessar eimportant, but makeyour answer complete. Do not volunteer irrele-
vant or immaterial information.

Somejurisdictionsinstruct applicantsto answer M EE questionsaccording to the law of the ju-
risdiction. Absent such an instruction, you should answer the questions by applying fundamental le-
gal principlesrather than local case or local statutory law.



February 1995, Question 1

February 1995

Question 1

On September 13, Unclewrote a check in theamount of $15to Niece'sorder and gaveit to her asa
birthday gift. Nieceimmediately indor sed thecheck by signingher nameon theback. Shewr ote noth-
ing elseon thecheck. Befor e Niecedeposited the check, Thief stoleit. Because of Uncle' snegligencein
fillingintheamount payable, it waseasy for Thief toraisetheamount of thecheck by changing“ $15”
to “$1,500" and thewritten sum “Fifteen” to “Fifteen Hundred.”

Thief, without signing her nameon thecheck, delivered it to Garagecoin payment for $1,500wor th of
work Garageco had doneon Thief'scar. Thief told Garageco that she had received the check from a
relative. Garageco had no reason to doubt Thief'sveracity or to suspect the alteration. In return for
the check, Thief was per mitted to take possession of her car, which Garageco had been holding until
Thief paid for the work.

On September 15, Gar agecoindor sed and deliver ed the check to Supplier in payment for acompres-
sor that Supplier wasto deliver nolater than October 1. Supplier presented the check tothe drawee
bank. The bank dishonored the check on September 17 because of a stop payment order placed by
Uncle at Niece'srequest.

On September 19, Supplier lear ned the check had been altered and dishonored. In order to preserve
itsbusinessrelationship with Garageco, Supplier neverthelessdeliver ed the compressor to Gar ageco
on September 20. On September 21, Supplier, still in possession of the check, concluded that it would
not be practical to attempt to recover from Thief. Supplier would prefer not to sue Gar ageco.

What rights, if any, does Supplier have against Niece and Uncle? Explain.



February 1995, Question 2

Question 2

Soon after Herb and Winniemarried, Winnie began working asa cook in alocal restaurant to sup-
port Herb, who had started chiropractic school. Winnie and Herb decided that she would become a
surrogate mother to supplement the family income. Herb and Winnie entered into a written agree-
ment with Don, a married man, whose wife Sally had been unableto bear children. The agreement
provided that Winniewould 1) beartificially inseminated with Don's semen, 2) bear the child of the
resulting pregnancy, 3) relinquish all of her rightstothechild, and 4) cooper atein proceedingsto ter-
minateher parental rightsimmediately after thebirth of thechild. Don agreed to pay Winnie$10,000
and to beresponsible for all medical expenses related to the pregnancy and childbirth. Herb con-
sented toWinni€'sartificial insemination, agreed not to claim parental rights, and agreed to do what-
ever was necessary to establish Don asthe child'slegal father.

Winnie became pregnant asaresult of artificial insemination and delivered a baby, Carol, about the
time Herb graduated from chiropractic school. By the time the baby arrived, however, Winnie had
decided that shewould keep Car ol. Sally and Don wer e happy toter minatethe contract because Sally
had unexpectedly become pregnant. Sally and Don had alr eady paid Winnie' sfeeand her medical ex-
pensesand did not want arefund. However, Herb disagreed with Winni€'sdesireto keep Carol and
reminded her that before they married they had agreed in writing not to have children. Despite
Herb's objections, Winnie decided to keep Carol.

Becauseof their irreconcilable conflict over Carol, Herb and Winniehaveagreed todivor ce. Winnie,
who will have custody of Carol, seekschild support from Herb. She also wantsto be compensated for
helping put Her b through chiropractic school. Herb and Winniehavevirtually noproperty, and Win-
nie, who quit school after high schooal, lackstheskillstoget agood job. Herb hasathriving practiceas
a chiropractor ahead of him.

1. IsHerbthelegal father of Carol? Explain.
2. Assuming that Herb isthelegal father of Carol, isheliablefor supporting her? Explain.

3. Should the court order Herb to compensate Winnie for helping him through school, and, if so,
what form should the compensation take? Explain.



February 1995, Question 3

Question 3

Daniel wasdrivinga Gascogasolinetruck on an inter statefr eeway at night when Paul, driver of ami-
nivan, struck the rear end of Danidl's truck, causing a collision and explosion. Paul was severely
burned, and Danie€l suffered atotal memory lossfrom theaccident. Based on physical evidenceat the
sceneof theaccident, the cause of theaccident appear ed to be excessive speed on Paul'spart. Theonly
witness to the accident was Wendy, who was driving a Volkswagen behind Paul and Daniel. She
stopped after the accident and called the police and paramedics.

Alex,aclaimsinvestigator for Gasco'sliability insurer, obtained awritten statement from Wendy two
daysafter theaccident. In Wendy's statement she said that Daniel caused the accident by making an
unsafelanechangeinto Paul'slane. Wendy said that Paul wastoo closeto avoid theaccident, although
shecould not estimatehow fast Paul wasdriving. Alex wr otetwo commentson Wendy'sstatement: 1)
Wendy isavery crediblewitness; and 2) her statement isvery harmful to Daniel's potential defense.
Shortly after making her statement, Wendy disappear ed and cannot befound. Alex immediately for-
warded Wendy's statement to Lawyer, Gasco's in--house attor ney.

Paul sued Daniel and Gascoin afederal district court for personal injury damages based on Danidl's
negligent driving of thetruck. Paul'ssuit wasproperly based upon diver sity jurisdiction. Defendants
filed an answer specifically denying each allegation of wrongful conduct in Paul'scomplaint. During
discovery, Paul demanded production of Wendy's statement. Defendants claimed that the statement
was privileged or otherwise protected from discovery. Paul moved for an order compelling produc-
tion of the statement. Defendantsfiled a written response opposing production solely on the ground
that thestatement wasnot reliable becauseit wasnot under oath. Thewritten response wasprepared
and signed by Lawyer. Lawyer developed theréliability argument without conducting any resear ch
or citing any legal authority.

1. Shouldthefederal district court judge grant themotion compelling production of Wendy'sstate-
ment? Explain.

2. What sanctions, if any, should thefederal district court judgeimposeon Lawyer for making this
response? Explain.



February 1995, Question 4

Question 4

Smith, Jones, and Baker wer e partnersin a consulting business. Approximately 60% of the partner-
ship'swor k wasperformed for twomajor cor porations, ABC Inc.and XYZ Inc. Thepartnersdid not
have a written partnership agreement. They never decided how the management responsibility for
theaffairsof thepartnership wasto beallocated or how long the partner ship would continueto exist.
They alwaysshar ed theprofitsand lossesof thebusinessequally and did not r eceive salariesfor wor k-
ing in the partnership business.

Although the partnership wasvery profitable, Smith often disagreed with the other two partnersre-
garding partnership business. When the partnership received a proposal from Newco Inc. to enter
intoasubstantial consulting contract on termsthat appear ed to befavor abletothepartner ship, Jones
and Baker favored entering into the proposed contract. Smith was opposed and wrote aletter tothe
other two partnersstating that Smith would not agreeto any contract with Newco. I n spiteof Smith's
obj ections, Jonesand Baker entered intothecontract, pur portingtoact on behalf of thepartner ship.

Smith was very upset that Jones and Baker had entered into the contract with Newco. Smith con-
tacted ABC and XY Z and enter ed into contractsin hisown nameto do consultingwork for them. T he
wor k tobedoneunder thecontractswasof thesamekind the par tner ship had donefor thesecor por a-
tionsin the past.

Thecontract with Newco turned out to bevery unprofitable. In contrast, Smith'scontractswith ABC
and XY Z werevery profitable. Smith refused to sharethelossesunder the Newco contract, arguing
that thoselosseswer enot partner ship obligations. I n addition, Smith refused to sharetheprofitsfrom
the ABC and XYZ contracts with Jones and Baker, arguing that the profits were not partnership
profits.

Jonesand Baker now plan toenter intoasecond contract with Newco, on behalf of thepartner ship, to
do additional consultingwork. Therate of compensation to the partner ship would begreater thanin
theoriginal contract. Smith wantsto prevent them from taking on any new business on behalf of the
partnership, and he tellsthem that, asfar asheis concerned, the partnership isat an end.

1. DidJonesand Baker havetheright toenter intotheoriginal contract with Newco on behalf of the
partnership? Explain.

2. May the partnership recover the profitsearned by Smith in perfor ming the contractswith ABC
and XYZ? Explain.

3. Did Smith terminatetheright of Jonesand Baker to enter into new contractswith Newco on be-
half of the partnership? Explain.



February 1995, Question 5

Question 5

FiveyearsagoHarry married Wilma. Wilmahad achild from her prior marriage, Dorothy, whowas
14. Although Harry did not adopt Dor othy, heraised her asif shewerehisbiological child. Harry had
ason from aprior marriage, Steve. Wilma and Steve never got along.

Threemonthsago Harry properly executed awill leaving 1) $10,000 to Steve, 2) $50,000 to Dor othy,
and 3) therest of hisestate (valued at $700,000) to Wilma. Thiswill, prepar ed under thesuper vision of
Harry'slongtimeattorney, also provided that “if any person shall contest any provision of thiswill,
such person shall forfeit any right to claim any share of my estate.” During the 35 yearsprior to his
death at age 62, Har ry had been a successful commer cial banker with areputation within thecommu-
nity for being “fair but very hardnosed.”

Harry died unexpectedly in an automobileaccident whileon hisway toameetingwith aclient toclose
a $5,000,000 deal. Five minutes beforethe accident, hehad dropped Wilma off at their stockbroker's
officeto“sign off” on changesintheir jointly held stock portfolio. They had argued strenuously about
these changes, but Harry had prevailed.

I n many ways, Stevewastheexact oppositeof Harry. DuringHarry and Wilma'smarriage, Stevehad
been unsuccessful in holding any job for longer than four months. He often asked Harry for money,
which Harry thought Steve spent too lavishly. Harry often complained that Steve “refused to settle
down.”

Steve, whoisnow 24 yearsold, seekstoinvalidatethewill and claim an intestate share of hisfather's
estate. Steve says that for the three years immediately preceding Harry's death Harry appeared
mildly distracted and occasionally for getful. Steve also claimsthat Wilma was“ constantly car ping’
toHarry about Steve. Healso saysthat Wilma 1) refused to bein thefamily homewhen Stevecameto
visit, 2) on at least one occasion hid aletter Steve had written toHarry while Stevewason vacationin
Europe, and 3) many timesrefused to let Stevetalk toHarry on thetelephone, falsely claiming Harry
wasnot home. Stevealso claimsthat Wilmaalwaysinsisted that Harry attend every school functionin
which Dorothy participated, praised Dor othy'sschoolwork to Harry, and denigrated StevetoHarry
whenever possible.

1. Onwhat groundsmight Steve seek toinvalidateHarry'swill, and is Stevelikely to be successful ?
Explain.

2. If Steveisnot successful in contesting Harry'swill, what amount, if any, will Stevereceive from
Harry'sestate? Explain.



February 1995, Question 6

Question 6

Foodco, afood processing company, hasitsplace of incor poration and itsprincipal placeof business
in StateA. Foodcoreliesextensively on an independent distributor, located in State A, to sell itsprod-
uctstorestaurantsin State A and StateB. In addition, thedistributor arrangesamonthly shipment of
Foodco's sausage to a customer in State C. This sale amountsto lessthan 5% of Foodco's monthly
sales.

Although it obtainsmost of itssuppliesfrom wholesalersin State A, Foodco frequently or der sspices
from Spiceco, located in adjoining State D, by telephoning Spiceco from State A. For several years,
Foodco paid its account by check mailed at the end of each month to Spiceco's officein State D.

For thelast three months, Foodco hasfailed to make paymentsto suppliers. Itsbalance with Spiceco
has grown to $6,000. After making an unsuccessful demand for payment, Spiceco filed suit against
FoodcoinaStateD trial court. Spiceco attached $5,000 wor th of Foodco sausagethat had been stored
in awar ehousein State D by Foodco'sdistributor, pending shipment to the customer in StateC. Spi-
ceco then served processon Foodco in State A, informing it of the attachment and of the commence-
ment of the action in State D.

State D statutes permit creditors like Spiceco to institute proceedings by attachment. The statutes
permit State D courts 1) to adjudicate claims against nonresidentsto the extent of any property lo-
cated inthestateand 2) toassert long--arm jurisdiction over nonresident cor porationsthat “transact
any business’ in the state or fail to perform any contractual obligations with substantial tiesto the
state. StateD courtsconstruethesestatutesasauthorizing jurisdiction tothefull extent per mitted by
the due process clause of the United States Constitution.

Foodco moved to dismissthe State D action for lack of jurisdiction. In addition to reciting the facts,
Foodco supported its motion with an uncontradicted affidavit that no employee of Foodco has ever
met with Spiceco in State D.

Should the court grant or deny Foodco's motion to dismiss? Explain.



February 1995, Question 7

Question 7

On May 1, Bisco entered into a financing arrangement with Lender. As part of the deal, Lender
loaned Bisco $150,000 and Bisco properly executed a security agreement granting Lender a security
interest in all of Bisco's inventory and equipment and after--acquired inventory and equipment.
Lender properly perfected thesecurityinterest by filingafinancing statement in theappr opriategov-
ernment officeon May 3.

OnJunel, Biscoand Carton I nc. signed awritten agr eement for Biscoto pur chase 200,000 car dboard
boxessuitablefor packingitsbaked goods. Carton had over onemillion of theseboxesin itsinventory.
The price of the boxes, which wereto be delivered on June 17, was $5,000. Payment was due seven
days after delivery.

Becauseof an industry--widelabor disputeon Juneb5, agener al shortage of boxesdeveloped. On June
10, Carton learned that the market value of 200,000 boxes of the kind ordered by Bisco had risen to
$20,000. Carton also knew that Bisco would be unable to obtain a sufficient number of boxes else-
wherein timefor itsbusy summer season. Carton'smanager telephoned the owner of Bisco and told
him that Carton would not deliver the boxeson June 17 unless Bisco agr eed to pay $20,000 for them.
Bisco protested and asked Carton to “live up to the contract.” When Carton reiterated that Carton
would not deliver theboxesunlessBisco agreed tothepriceincrease, Biscoreluctantly stated, “O.K ,, |
guess|'vegot nochoice.” Thenext day, Biscosigned a“ modification agreement,” which wasidentical
totheoriginal contract, except that the price of the boxes was $20,000 instead of $5,000.

On June 17, Carton delivered the boxes to Bisco from Carton's inventory. On June 20, Carton re-
celved a check from Bisco for $20,000, which Carton's bank returned to Carton five days later
mar ked “insufficient funds.” On thesameday, Carton learned that Bisco had, in fact, been insolvent
since June 17.

OnJune26, Carton demanded that Biscoreturn theboxes, but L ender had already repossessed them
from Bisco. Bisco had failed tomakean installment payment to L ender on June 18, an event of default
under Bisco's security agreement with Lender.

1. Wasthe modification agreement signed by Bisco enfor ceable? Explain.

2. If Lender had not already repossessed the boxes, would Carton have had any right to recover
them from Bisco? Explain.

3. What rights, if any, does Carton haveto recover the boxes as against Lender? Explain.

(Do not discuss bankruptcy law.)

10



July 1995, Question 1
July 1995

Question 1

Testator was a successful businesswoman and had acquired a consider able personal fortune. When
Testator executed her will, shewasmarried to Husband. Husband had a child from aprior marriage,
Child. Testator had great affection for Child.

Testator's properly executed will madethe following dispositions. “First, | givemy diamond ring to
Friend. Second, | give $10,000 to Child. Third, | givetherest of my estateto Husband.”

Tenyearsafter Testator executed thiswill, sheand Husband divor ced and entered intoaproperty set-
tlement agreement. Thereafter, Testator lost all contact with Child.

Threeyearsafter thedivorce, Testator suffered aseverestroke. A conser vator wasappointed to man-
age Testator'sproperty. The conservator sold Testator'sdiamond ring for $50,000 and put the pro-
ceedsin a savingsaccount to pay Testator'sliving expenses.

Testator died threemonthsafter her stroke. Shewas survived by Husband (from whom she was di-
vorced), Child, Friend, and three grandnieces, Alice, Barbara, and Carol. The three grandnieces
wer ethe grandchildren of Testator'sbrother, Barry, who had predeceased Testator. Barry had two
children, Donna and Ed, both of whom also predeceased Testator. Alicewas Donna'schild, and Bar -
bara and Carol were Ed's children. Testator's relatives are shown on the following family tree:

Parents

|
Testator Barry

Donna Ed
| |

Alice Barbara Carol

Testator had no other surviving relatives. Testator never revised her will after her divorce. At the
timeof her death, her $600,000 estate included the $50,000 savings account consisting entirely of the
proceeds from the sale of her diamond ring.

How should Testator's estate be distributed? Explain.

11



July 1995, Question 2

Question 2

Acmeneeded money tofinanceitsmanufacturingoper ations. Brendaagreed tolend Acme$100,000if
Acmewould grant Brenda a security interest in Acme's primary production machine. At that time,
the machine was unencumbered by any other security interests. After agreeingto Brenda's terms,
Acme ddlivered to Brenda a properly executed $100,000 negotiable note payable to the order of
Brenda. Immediately upon disbursing the loan fundsto Acme, Brenda filed a properly executed fi-
nancing statement in the appropriate UCC public filing office. She neglected, however, to obtain a
written security agreement from Acme.

Twomonthslater, through nofault of Brenda's, Cathy stolethe Acmenotefrom Brenda'ssafe, for ged
Brenda's signature on the back of the note, and sold the note to Dan, who took the instrument for
value, in good faith, and without notice of the theft. Brenda learned that Dan now held the note.
Brenda also heard that last week Acme had borrowed $50,000 from Edward and that Edward also
had taken a security interest in Acme's primary production machine.

After hearingabout Edwar d'sloan and security interest, Brendar ealized that shehad never obtained
a signed security agreement from Acme granting her an interest in the machine. Upon discovering
thisoversight, Brenda got Acmeto sign such an agreement. By then, however, Edward had already
loaned the $50,000 to Acme, had received Acme' s signature on a secur ity agreement, and had pr op-
erly filed a financing statement covering Acme's machine.

1. DoesBrenda'ssecurityinterestin Acme smachinetakepriority over Edward'sinterest? Explain.
2. Asbetween Dan and Brenda, who has superior rightsto the note? Explain.

3. IfBrenda'srightsaresuperior toDan's, on what theories, if any, under theUCC, may Dan recover
against Cathy? Explain.

12



July 1995, Question 3

Question 3

Petrol, acompany incor porated in State X, purchased an insurance policy by mail from Insurer Inc.
Insurer isincorporated and headquartered in StateY. Thepolicy protected oil fieldslocated in States
X and Y against out--of--control oil wellsand other risks. In early 1991, two wells, onein State X and
onein StateY, went out of control, causingmor ethan $50,000 damageto Petrol'sfields. Petrol did not
notify Insurer about these losses until 1993.

Insurer promptly rejected Petrol'stwo claims. Insurer relied on aclausein itspolicy with Petrol that
denied cover age of any lossunless Petrol gave“ written noticetolnsurer in State'Y of thelossas soon
aspracticable.” Thisdenial of coverageisvalid under thelaw of State X. Thedenial of cover age, how-
ever, isnot valid under thelaw of State Y, becausel nsurer cannot show preudice caused by Petrol's
delay in notifyingit of aloss. Thereisnofederal law on thesubject and no choice--of--law clausein the
insurance contract. State X courts apply First Restatement rules to resolve choice--of--law issues.
State'Y courtsproceed first under gover nmental interest analysis; in theevent of atrueconflict, they
also apply the First Restatement.

Petrol properlyfiled adiversity action against Insurer inthefederal district courtin StateY. After the
court had deter mined theappr opriatechoiceof law, I nsur er successfully moved for achangeof venue
tothefederal district court for State X. Thecasethereforeispendingbeforethefederal district court
of State X.

Should thelaw of State X or thelaw of StateY beapplied to deter minethevalidity of the denial--of--
cover age clause in the insurance contract? Explain.

13



July 1995, Question 4

Question 4

Zuder Coisacorporation that hasowned and oper ated the historic PalmsHotel and two smaller ho-
telssince 1914. The PalmsHotel constitutes approximately 50% of thefair market value of thetotal
assets of Zuder Co.

Zuder Co has 15 shareholders. Thirteen of them are descendants of the founder, and the remaining
two are Able and Baker. No shareholder owns more than 10% of the outstanding shares. Zuder Co
has a three--person board of directors, consisting of Able, Baker, and Chase (a Zuder family mem-
ber).

Ableand Baker believethat the property on which the PalmsHotel islocated hasgreat potential for
development as an office park. They valueit at $18 million based on their own close study of public
documentsrelating to the development pattern in that area. The other Zuder Co shareholdersdis-
agreebecausethey believethat thePalmsproperty hasgreater economicpotential asahotel. They ar-
riveat amoremodest valuation of about $13 million for theproperty'suseasan officepark. Ableand
Baker have obtained three independent appraisals placing the value of the Palms property as an of-
fice park at between $14 million and $18 million.

Ableand Baker decideto offer Zuder Co $14.5 million to buy the Palmsproperty, and then to vote as
directorsat the next board meeting to accept the offer. They do not plan to approach thethird direc-
tor, Chase, beforethe meeting. They expect that Chase will go along with their plan without asking
any questionsor causing delay because Able and Baker will havetheir two votesin favor of thesale
and because the $14 million appraisal will support theamount of their offer. They do intend to dis-
close the $14 million appraisal to Chase, but they do not intend to disclose the other two higher ap-
praisals.

The relevant corporate documents for Zuder Co contain no special or extraordinary provisions di-
rectly on point asto the following questions:

1. Cantheboard of directorsof Zuder Co authorize the sale by itsunilateral action? Explain.
2. What disclosures, if any, must Able and Baker make at the board meeting? Explain.

3. Will thevotes of Able and Baker be sufficient to approve the transaction? Explain.
4

. What duty, if any, does Chase have asa director, in light of the sale proposal presented by Able
and Baker? Explain.

14



July 1995, Question 5

Question 5

Susan Smith and Geor geGordon werevalidly married in StateA, whereboth had been life--longresi-
dents. Threeyearslater, they separated but did not divor ce.

A few monthslater, Susan participated in amarriagecer emony with William Wilkins, another long--
timeresident of State A. William honestly believed Susan had never been married before. Hedid not
ask any questions on the subject, and Susan did not volunteer any information about her existing
marriageto Geor ge. Thewedding announcement stated that both wer etaking the surname* Smith--
Wilkins.” Under that namethey maintained joint bank and credit car d accountsand rented an apar t-
ment together in State A.

Susan and William rented avacation cabin in State B each summer for thenext four years. They gen-
erally stayed at the cabin for four monthsat atime.

Four year safter Susan and William'swedding ceremony, whilethey werestill livingin StateA, Susan
received aletter fromafriend saying, “ Y our husband, Geor ge, hasdied from aheart attack.” William
saw theletter and learned of Geor ge's existence. Susan told William about her marriage to George
and said, “ Asfar asl'm concer ned, nothing haschanged between us. L et'sjust put thisbehind usand
goonwithlife” William said, “ Thisispretty hard totake. I'll havetothink about it.” Although Susan
and William continued to live together and to have sexual relations, their relationship becametense
and strained. They did not discuss Susan's marriage to George again.

Duringthenext year, Susan and William again rented acabin in State B for four months. Duringthis
stay in StateB, Susan and William visited neighbor sand bought supplies, asusual. Hiding their mari-
tal difficulties, they appeared to be a happily married couple. However, soon after they returned to
State A, they separ ated but did not file for divorce.

Seven months after Susan and William separ ated, shewaskilled in a traffic accident. Susan wasin-
sured under agroup lifeinsurance policy furnished by her employer. The policy provided that if she
failed tonameabeneficiary, theproceedswould bepaid “ Fir st totheinsured'ssurviving spouse; or if
none, to theinsured's surviving children, in equal shares; or if none, to theinsured's surviving par -
ent(s); or if none, totheinsured'sestate.” Susan had no children and had not named a beneficiary of
theinsurance policy.

Susan's parents and William claim the insurance proceeds. Their competing claims are being liti-
gated in State A. Assumethat William hasno community property interest in the proceeds of thein-
surance policy and that, if heis not entitled to the insurance money, it will be awarded to Susan's
parents.

Common law marriages can be validly formed in State B but not in State A.
To whom should the court award the insurance proceeds? Explain.
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July 1995, Question 6

Question 6

For several years, Employee worked for Boss at Custom Computersin Bordertown, State X. Em-
ployeewas Boss s sole employee. Together they assembled and sold customized computer hardware
and softwar etolocal businessesin Bor dertown and in surrounding communities, including Eastville,
whichislocated in StateY. Bossisacitizen of State X. Employee, on theother hand, livesin Eastville
and isacitizen of StateY.

On January 1, 1994, Boss fired Employee. On February 1, 1994, Employee opened a new business,
Employee's Customized Computers, in Eastville, and began soliciting customers from among the
businesses that previously had done business with Boss's firm. Employee won business, in part, by
telling Boss'sformer customersthat “1 did all thework when | worked for Boss” and that “Bossisa
drunken bum who cannot berelied upon.”

Inlate1994, Bosssued Employeein federal district court in Eastville, allegingthat Employeehad sto-
len most of Boss' scustomer sand caused Boss damages of mor ethan $100,000. Thecomplaint alleged
that Employeehad “ maliciously inter fer ed with Boss scontractual r elationshipswith former custom-
ersby lying about the extent of Employee'srolein Boss sbusinessand by lying about Boss' sdrinking
habits.”

A summonsand complaint in theaction wer e served on Employeein StateY by a processserver who
went to Employee' shome. Not finding Employeether e, the processser ver slid thesummonsand com-
plaint under thefront door. Employee found the summonsupon retur ning homethat evening. State
Y'slocal rulesfor serviceof processareidentical to Rule 4(e)(a) of the Federal Rules of Civil Proce-
dure.

Both State X and State'Y recognizethetort of maliciousinterferencewith contractual relations. The
law of each state providesthat “malice” existsonly when one per son inter fereswith another person's
contractual relationshipseither (a) with improper motive—that is, with intent toinjuretheplaintiff's
businessfor a purpose other than competition or (b) by improper means—that is, by meansthat are
civilly actionable or criminally unlawful.

Employeefiled amotion todismissthecomplaint for failureto stateaclaim upon which relief could be
granted. Employeeattached tothemotion to dismissan affidavit in which Employeeswore“that Em-
ployee'seffortstotakeBoss scustomer saway wer emotivated not by malicebut by an honest desireto
compete and win the businessfor Employee.”

Thetrial judge accepted Employee's motion and affidavit, treated the motion asa motion for sum-
mary judgment, and gave Bossthe opportunity to file opposing affidavits. Bossfiled amemorandum
in opposition to Employee's motion but did not attach any documentsor affidavits. Thetrial judge
then denied Employee's motion.

Followingdenial of thefirst motion, Employeefiled a second motion todismisstheaction, thistimeon
the ground of insufficiency of service of process. Thetrial judge granted the second motion and dis-
missed the action for insufficiency of service of process.

Did thetrial judge rule correctly on Employee's two motions? Explain.
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Question 7

Testator transferred property to Trusteeto hold in atestamentary spendthrift trust accordingtothe
following terms and provisions:

Topay to, or apply toward the benefit of, Daughter (1) whatever incomeisnecessary to provide
for her support and (2) so much of the principal of thetrust as Trustee deems advisablein its
absolute and unreviewable discretion to provide for Daughter's comfort and happiness. Upon
Daughter'sdeath, thetrust principal isdistributableto Testator's brothersand sisters.

Because of her profound physical and mental disabilities, Daughter residesat Comfort Acres, along
term carefacility, which providesher with all of her support. Daughter must resideat Comfort Acres
or asimilar facility for therest of her life.

For thelast 15years, Trusteehaspaid Comfort Acres$25,000 annually from thetrust incometo sup-
port Daughter. Recently, however, even though theinvestmentswer e prudent, the trust income has
declined to $40,000 annually. I n addition, Comfort Acreshasadvised Trusteethat itsannual charges
will increaseto $45,000. Trustee has advised Comfort Acresand Guardian, Daughter'slegal guard-
ian, that it will not pay more than $35,000 from the trust income toward Comfort Acres annual
charge. Trusteetakesthisposition for threereasons. First, because Daughter hasalife expectancy of
approximately 30years, it isconcer ned that thetrust property will beexhausted by periodicinvasions
of theprincipal beforeshedies. Second, Trusteeisconcer ned over thesubstantial increasein Comfort
Acreschargeswhich appear out of linewith charges Trustee will pay next year from other trustson
behalf of similarly situated beneficiaries who are confined to nursing homes. Third, it isalso con-
cerned about itspotential liability to Testator'sbrother sand sister swho ar ether emainder men of the
trust.

Guardian,ontheother hand, believesthat Trusteemust pay theentire Comfort Acresbill fromthein-
comeand principal of thetrust. Guardian also hastold Trusteethat if it does not make the full pay-
ment to Comfort Acres, Guardian will commence a judicial proceeding to terminate thetrust.

1. Can Guardian compel Trusteeto distribute trust income in payment of Comfort Acres annual
charge? Explain.

2. Can Guardian compel Trustee to distribute any of the trust principal in payment of Comfort
Acres annual charge? Explain.

3. Can acourt revokethetrust upon the unilateral application of Guardian? Explain.
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February 1995

COMMERCIAL PAPER III.B,IV.A,IV.G,V.C

Question 1 Analysis

L egal Problems: (1) DoesSupplier havetherights of a holder in due cour se?

(2) What isNiece'sliability on the check and how isit affected by the altera-
tion?

(3) What isUncle'sliability on the check and how isit affected by his negli-
gence?

DISCUSSION

Point One:  Supplier would probably not beaholder in duecour se, but, asatransfer eefrom Gar ageco,
(45--55%)  Supplier would succeed to Garageco's status asa holder in due course under the“ shelter
doctrine”

Thecheck isanegotiableinstrument and assuch issubject totherulesof Article3 of theUniform
Commercial Code (hereinafter “UCC”). Niecewastheholder of thecheck upon itsissuancetoher by
Uncle. The check wasinitially “ order” paper, but when Nieceindor sed the check in blank it became
“bearer” paper. UCC §3--205(b). Thief becametheholder of thecheck when Thief stoleit from Niece
becauseanyonein possession of bearer paper isaholder. However, Thief would not havegood titleas
against Niece because a thief cannot be a holder in due cour se. Thief gave no value and did not take
without notice of Niece's claim of owner ship. UCC § 3--302.

When Thief deliver ed the check to Gar ageco, Gar ageco became a holder in due cour se. Because
thecheck had becomebear er paper upon theblank indor sement by Niece, thecheck could then bene-
gotiated by delivery alone, thus making Garageco a holder. UCC 88 1--201(20), 3--201(a), 3--205(b).
Garageco also took for value because the check was given for work done on Thief'svehicleand Ga-
ragecoreleased thevehicleto Thief in return for thecheck. UCC § 3--303. Thefactssupport the con-
clusion that Garageco also took the check in good faith, UCC § 1--201(19), and without notice or any
reason for noticein regard to Thief's owner ship of the check or the alteration. UCC § 3--302(a)(1).

Therefor e, Garageco, asa holder in due cour se, took free of Niece'sownership interest in thein-
strument, UCC 8§ 3--306, and free of the defense of lack of consideration that Uncle would have had
against Nieceif Niece had attempted to recover on the instrument from Uncle. UCC § 3--305(b), 3--
303(b).

Supplier, upon receiving possession of the instrument, also became a holder under UCC § 1--
201(20), but probably would not be a holder in due cour se because at the time Supplier took posses-
sion it had not yet given value. Value, under UCC § 3--303(a)(1), requirestheagreed consider ation to
havebeen performed, which, in thiscase, did not occur until delivery of thecompressor on September
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20. That was after Supplier learned of the alteration and stop payment order. Upon dishonor of the
check, Supplier theoretically had the right to suspend performance (not deliver the compressor to
Garageco) until another payment arrangement had been made.

However, transfer of the instrument by Garageco vested in Supplier all of Garageco's rights,
which would include Garageco'srightsasaholder in due course. UCC § 3--203(b). Thisrule, called
the “ shelter doctrine,” isintended to protect the negotiability of the instrument, and gives Supplier
theright to enforcethe instrument asthough Supplier werea holder in due cour se (Garageco'spre-
vious status) even though in fact Supplier isnot a holder in due coursein itsown right. Theindor se-
ment by Garagecoisirrelevant tothe call of the question in that the instrument had become bear er
paper and could betransferred and negotiated by Garagecoto Supplier by delivery alone. UCC § 3--
201(b).

Supplier therefore hastheright to enforce the instrument asthough Supplier were a holder in
due course.

Point Two: Niece'sliability on thecheck islimited to $15 becausethe“tenor” of theinstrument at
(20--30%)  thetimeof her indorsement wasthat she would pay only $15.

Niece hassigned theinstrument and isliable asan indor ser of the check. UCC 8§ 3--401(a), 3--
415(a) and (b). Upon dishonor and notice of dishonor, an indor ser must pay theinstrument according
toitstenor at the time of her indorsement. The duty to pay runsto a “holder,” which in thiscaseis
Supplier. Niece'sprior claim of owner ship hasbeen cut off by Garageco'sholder in due cour sestatus
and Supplier isnow not only theholder but alsothe owner of the check. However, Niece' sduty to pay
islimited tothe“tenor” of theinstrument at thetime of her indor sement, which in thiscasewasonly
$15. Assuming thereisno problem with timeliness of presentment and notice of dishonor (which are
not intended to beissuesin thisproblem), Niecewould beliableto Supplier under her indorser's con-
tract in the amount of $15. Thewarranty against material alterations which arisesupon atransfer,
UCC §3--416, would not bebr eached by Niece, both becausether ewasnoalter ation of theinstrument
at thetimeof her indor sement and becauseshedid not transfer thecheck (i.e., it wasstolen from her).

Niece would not be discharged by the alteration by Thief (even if Thief were deemed to be a
holder), becausethealter ation doesnot oper ateasan absolute defenseagainst a subsequent holder in
duecour se, nor doesit changeNiece'sliability on her indor ser'scontract. UCC 88 3--407(a) and (b), 3-
-601(b).

Niece would therefore be liable to Supplier in the amount of $15.

Point Three: Uncleisliableon the check for $1.500 because, by hisnegligence, he substantially con-
(20--30%)  tributed to the alteration.

Unclesigned thecheck asthedrawer and would beliableupon dishonor to pay theamount of the
drafttotheholder, Supplier. UCC 88 3--414(b) and (e). Thesameanalysisasdiscussed abovewith r ef-
erencetoNieceisapplicableto Supplier'sholder and holder in duecour sestatus. Supplier would have
against Uncletherightsof a holder in due course of the instrument.

Themajor issueiswhether Uncle will beliable for the amount of the check as altered, $1,500.
UCC 8 3--406 providesin part that any person who by his negligence substantially contributesto a
material alteration of the instrument is precluded from asserting the alteration against a holder in
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duecour se. Thefactsstatethat Unclewasnegligent and T hief, because of the negligence, wasableto
raise the amount payable.

Because Supplier hastherightsof aholder in duecourseunder theshelter doctrine, and because
Uncle' s negligence substantially contributed to the alteration, Supplier can enforce the check in the
amount of $1,500 against Uncle.
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FAMILY LAW I11.D, I11.E, VIII1.A, VIII.B

Question 2 Analysis

L egal Problems: (1) IsHerbthelegal father of Carol?

(2) If Herb isCarol'slegal father, can he escape liability to support her be-
cause of the surrogacy agreement or because of the premarital agreement
that heand Winnie signed?

(3) IsWinnieentitled to compensation for supporting Herb through profes-
sional school?

DISCUSSION

Point One: Herbmay beregarded asCarol'slegal father becauseachild borntoamarried woman

(35--45%) livingwith her husband ispresumed tobethechild of themarriage, and becauseachild
borntoamarried woman whoisartificially inseminated with her husband'sconsent is
treated asthelegal child of the husband.

Ordinarily achild'sbiological father isthelegal father, but even though Herb isnot Carol'sbio-
logical father, he might be her legal father under either of two principles.

First, in most statesamarried woman'shusband isat least rebuttably presumed to bethefather
of hiswife'schildren. H. Clark, TheLaw of Domestic Relationsin the United States, §4.4 at 191--92 (2d
ed. 1988); see also Uniform Parentage Act 8 4(a) (1973). If the presumption isrebuttable, blood test
evidence and evidence about the surrogacy agreement would be sufficient to establish that heis not
thebiological father and, therefor e, not thelegal father unlessother principlesgovern. In afew states
ahusband isconclusively presumed to bethefather of hiswife' schildren, at least if heisnot impotent
or sterileand wasliving with her at thetimethechild wasconceived. In Michael H.v. Gerald D., 491
U.S. 110 (1989), the Supreme Court upheld such a presumption against a constitutional attack by a
biological father. If Herb attacked the constitutionality of a conclusive presumption, hemight distin-
guish Michael H on thebasisthat in that casethechild'smother and her husband wanted toliveasa
family with achild, sothat thepresumption served itshistoric purposeof creatingalegal relationship
between the child and the child's mother's husband. Since that is not the effect of the presumption
here, acourt might find that Michael H isnot controllingand hold the presumption unconstitutional.

Thesecond basisupon which Her b might befoundtobeCar ol'slegal father ishisconsent toWin-
nie's artificial insemination. By statute or case law in most states, when a married woman is artifi-
cially inseminated with the consent of her husband, heisthechild'slegal father. For example, 8 5 of
the Uniform Parentage Act providesthat: “(a) If. . .with the consent of her husband [in writing and
signed], awifeisinseminated artificially with semen donated by a man not her husband, the husband
istreated in law asif hewerethenatural father of achild thereby conceived.” Thefactssaythat Herb
consented toWinni€e' sartificial insemination, and acourt might, ther efore, apply thisprinciple. How-
ever, somecourtshaveheld that these provisionsabout the consequencesof artificial insemination do
not apply inthesurrogacy situation becausethelegislatur edr afted thestatutefor thecircumstancein
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which thehusband cannot conceive, and would not haveintended thestatutetobeapplied tothisvery
different situation. E.g., IntheM atter of Baby M, 109 N.J. 396,537 A.2d 1227,1250n. 10(1988); John-
son v. Calvert, 5 Cal.4th 84, 19 Cal. Rptr. 2d 494, 851 P.2d 776 (In Bank) (1993).

Inresponsetoeither of thesearguments, Herb might arguethat Winnieisestopped to claimthat
heisCarol'slegal father because henever would have agreed tothe plan had he contemplated that he
might become the father. Some courts have invoked estoppel in circumstances analogous to these,
while other shaverefused. Cases holding that a party may be estopped to deny the husband's pater -
nity include Ln re Adoption of Young, 364 A.2d 1307 (Pa. 1976); Manzev. Manze, 523 A.2d 821 (Pa.
Super. 1987); Pettinatov. Pettinato, 582 A.2d 909, (R.1.1990); InretheMarriageof D.L. J.and R.R.J.,
162 Wis.2d 420, 469 N.W.2d 877 (Wis. App. 1991); IntheM atter of Adoption of R.S.C., 837 P.2d 1089
(Wyo. 1992). Courtsholding that estoppel cannot beinvoked includeR.D.S.v. SLL.S., 402 N.E.2d 30
(Ind. App. 1980); In re Marriage of Holcomb, 471 N.W.2d 76 (Ilowa App. 1991).

In a state which has adopted the Uniform Status of Children of Assisted Conception Act, Herb
would be Carol'sfather because 8 8(a)(2) providesthat if the mother terminatesthe surrogacy con-
tract, her husband isthechild'sfather if hewasaparty totheagreement. Thefactssay that Herb was
a party to the agreement with Don.

Point Two: If HerbisCarol'slegal father, heisprobably liablefor child support, notwithstanding
(20--30%)  thesurrogacy contract and the premarital agreement not to have children.

Ordinarily achild'slegal father isobligated to support hischild. H. Clark, The Law of Domestic
Relationsin the United States, 86.2 at p. 259 (2d ed. 1988); Uniform Parentage Act 84(a) (1979). Herb
might arguethat hehasnoduty tosupport Carol, relying on either the surrogacy contract or thepre-
marital agreement. However, thegeneral ruleisthat partiescannot enter into an enfor ceablecontr act
to excuse a person from a child support duty.

Herb might arguethat the surrogacy agreement contemplated that hewould not haveany of the
legal rightsor dutiesof fatherhood, sinceHer b agreed not to claim parental rightsand todowhatever
was necessary to establish Don's legal fatherhood. In some states this argument would fail because
surrogacy contractsgenerally areregarded asillegal or contrary to public policy and, therefore, un-
enforceable. See, e.g, In the Matter of Baby M, 109 N.J. 396, 537 A.2d 1227 (1988). I n contrast, the
California SupremeCourt held in Johnson v. Calvert, 5Cal.4th 84,19 Cal. Rptr. 2d 494, 851 P.2d 776
(InBank) (1993), that surrogacy contractsdonot violatepublicpolicy, and it held that thechild'slegal
parentswerethe“intended” parents, that is, in that casethebiological father and hiswife. However,
Johnson, likeBaby M, involved a disputebetween two setsof par ents, both of whom wanted thechild.
The problem presented hereisvery different, since neither the sperm donor father and hiswife nor
thebiological/surrogate mother wantsto enfor cethe surrogacy agreement. Thequestion doesnot in-
dicatethat thesurrogacy agreement dealt explicitly with the situation which occurred here. Whether
acourt which followed Johnson would inter pret thiscontract so asto excuse the surrogate mother's
husband's support duty isat best speculative.

Herb might also arguethat Winnie had breached their premarital agreement not to have chil-
dren by decidingto keep Carol, but a court would probably find that this agreement violates public
policy aswell and would, ther efor e, refuseto enforceit. E.g., Uniform Premarital Agreement Act 83
(theright of a child to support “may not be adver sely affected by a premarital agreement”).
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Point Three: 1n most states, Winnie could not get a shareof Herb'sprofessional licensebecauseit is
(30--40%)  not regarded as“ property,” which can bedivided, but her contributionstoward help-

ingHerb through school may beconsider ed in awarding marital property or alimony.

Some courts take a supporting spouse's contributionsinto account in dividing other property,
but that solution isnot available here becausethereisvery little other property. Winniecould argue
that Herb'schiropracticdegreeor license, earned duringthemarriage, isitself property subject todi-
vision. A leading New York case, O'Brien v. O'Brien, 66 N.Y. 2d 576, 498 N.Y.S. 2d 743, 489 N.E. 2d
712 (1985), holdsthat a husband'slicenseto practicemedicine ear ned during the marriagewas prop-
erty subject todivision. Seealso, Or. Rev. Stat. §107.105(f) (“ The present valueof, and incomer esult-
ing from, the future enhanced ear ning capacity of either party shall be considered asproperty.”) If
thecourt treated thedegreeasproperty, it would valuethedegree, award thedegreetoHerb, and or-
der Herb to pay Winnie her equitable sharein alump sum or in a series of payments.

However, most courtshaveheld that adegreeisnot property becauseadegreeisnot transfer able
and has none of the other attributes of conventional property. H. Clark, The Law of Domestic Rela-
tionsin the United States, ch. 15, 88 15.5 at 608--610 and 16.4(5) at 651 (2d ed. 1988). The underlying
policy reasons are that property division awards are not modifiable or terminable, regardless of
changed circumstances. If a degree wer e assigned a value based on speculations about the future ca-
reer and incomeof thedegree--holder, and if that valuewer ethen divided, substantial injusticemight
result if the predictions upon which valuation were based did not come true.

Still, most courts, using an unjust enrichment theory, hold that a supporting spouseisentitled to
reimbursement for his or her contributions toward supporting the other spouse while he or she
earned adegree. If the supporting spouseisotherwise entitled to per manent or temporary (rehabili-
tative) alimony, the alimony award might be partly justified by the spouse's contributionsto the ac-
quisition of the payor's degree. Some courts would award the supporting spouse “reimbur sement
alimony,” an award for a fixed sum which is not modifiable or terminable, even if the supporting
spouse was not otherwise eligible for spousal support. Clark, id.
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FEDERAL CIVIL PROCEDURE IV.D

Question 3 Analysis

L egal Problems: (1) (a) Doesastatement obtained by aclaimsinvestigator for defendant'sli-
ability insurer twodaysafter an accident qualify for limitedimmunity
against discovery astrial preparation material under FRCP 26(b)(3)?

(b) If thisstatement qualifiesastrial preparation material, has plaintiff
made a sufficient showing of need to overcome the limited immunity
against discovery?

(2) Under FRCP 11 and 26(g), should sanctions be imposed against an attor -
ney who signsawritten responseto adiscovery motion opposing discovery
on groundsthat are not supported factually or legally?

DISCUSSION

Point One(a): The requested statement may receive qualified immunity against discovery as trial
(30--40%)  preparation material if it isdetermined to have been prepared in anticipation of litiga-
tion, and not in theregular course of business.

This question must be analyzed under the provisions of Rule 26(b)(3) of the Federal Rules of
Civil Procedure (hereinafter “FRCP”), which codifiesthework product doctrineof Hickman v. Tay-
lor, 329 U.S. 495 (1947). (T hestatement isnot exempt from discovery under theattor ney--client privi-
lege, because it was given by awitness, not a client.) Therequested statement isclearly relevant and
would be subject to discovery under FRCP 26(b)(1), unlessit qualifiesfor limited protection against
discovery astrial preparation material. Thefact that thestatement wasobtained by Alex, whoisnot a
lawyer, isnot controlling, because heisa claimsinvestigator for aliability insurer, and isone of the
specified party representativesincluded under thework product rule.

Documents “prepared in anticipation of litigation or for trial” are given qualified protection
against discovery under FRCP 26(b)(3). On the other hand, documents prepared for ordinary busi-
ness purposes, public regulatory requirements, or other nonlitigation purposes are not protected.
See, e.g., Janicker v. George Washington University, 94 F.R.D. 648 (D.D.C. 1982). Claimsinvestiga-
tions may betheordinary course of business for an insurance company. See, e.g., Einev. Bellefonte
Underwriters Ins. Co., 91 F.R.D. 420, 422 (S.D.N.Y. 1981); Atlanta Coca--Cola Bottling Co. v.
Transamerica Ins. Co., 61 F.R.D. 115, 118 (N.D.Ga. 1972). In determining the applicability of the
qualified immunity under FRCP 26(b)(3) to a witness statement obtained in the regular cour se of
claims investigation, a court should therefore consider all of the circumstances surrounding the
preparation of the statement and deter mine at what point, if any, the insurance company's activity
shifted to the probability of litigation. See, Gene R. Shreve & Peter Raven--Hansen, Understanding
Civil Procedure, § 69 (1989).

In thisproblem, theinsurer'sinvestigator obtained Wendy's statement two days after the acci-
dent. Retention of counsel and counsel’sinvolvement in theinvestigativeeffortsfor aninsurancecom-
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pany would be factors, not necessarily dispositive, in deciding whether the requested document is
protected from discovery under therule. Spauldingv. Denton, 68 F.R.D. 342, 345 (D.Del. 1975). Even
though acopy of Wendy'sstatement wasimmediately sent toL awyer , Gasco'sin--houseattor ney who
ultimately r epresented defendantsin thelitigation, thegiven factsdo not specifically indicate whether
theinsurer'sinvestigation wasconducted under Lawyer'sdirection. Thepoint at which theinsurer's
investigative activity shifted from the ordinary cour se of businessto anticipation of litigation is not
clearly resolved by thegiven facts. Therefore, it may beargued that thestatement isnot trial prepar a-
tion material and isnot protected from discovery. Westh Ltd.v. New H irelns.
F.R.D. 702, 708--09 (S.D.N.Y. 1979); and see, Yeazell, Landers& Martin, Civil Procedure, 600 at note
4.a.(3rd ed. 1992). Somecourtshaveheld, however, that statementstaken by aclaimsagent soon after
an accident aretaken in anticipation of litigation and ar e entitled to qualified protection against dis-
covery. See, Almaguer v. Chicago, R.I. & Pac. R.R. Co., 55 F.R.D. 147, 148--49 (D.Neb. 1972); Inre
ry Pr ings, 604 F.2d 798, 803 (3rd Cir. 1979); Wright, Law of Federal Courts, 8 82 (4th
ed., 1983).

Point One(b): Thequalified immunity given thewitness sstatement. if it wasprepared in anticipation

(30--40%)  of litigation, may be over come by a demonstration of substantial need, but the court
must still protect against disclosur e of the mental impressions, conclusions, opinions,
or legal theories of an attorney or other representative.

If Wendy's statement istrial preparation material, FRCP 26(b)(3) provides a qualified immu-
nity against discovery. The discovering party can obtain discovery of the statement only if the sub-
stantial need and undue hardship testsare satisfied. Substantial need requires something morethan
showingthat the statement will be useful. Rather, the discovering party hasto show real need for the
material. That party alsohasto show unduehardship, in that thewitnessisnolonger available, or can
no longer remember the material contained in the statement. In other words, if the witness can be
guestioned or deposed by the discovering party'sattorney, then the necessity and hardship require-
mentsarenot satisfied. Wright, Law of Federal Courts, 8 82 (see cases cited therein).

Thus, thenext issueiswhether thequalified immunity requirementshave been met. I n thiscase,
Wendy hasdisappear ed, and shewasthe only non--party witnessto theaccident. Paul cannot depose
Wendy, and her statement isthe only other direct observable sour ce of infor mation about the acci-
dent now that Daniel has suffered a total memory loss. The statement is also very helpful to Paul's
case. Paul hasshown both substantial need (highly relevant evidenceand the only eyewitnessaccount
of the accident) and undue hardship (Wendy is unavailable and cannot be deposed or questioned).
Thus, thestatement isdiscoverableevenif it isotherwise protected under thework product qualified
immunity doctrine.

However, there is one remaining issue: the exclusion of the mental impressions, conclusions,
opinions, or legal theories of an attorney or other representative. Mental impressions must be pro-
tected from disclosureunder theprovisionsof therule. Inthiscase, that meansthat thetwo comments
of Alex in the statement, which contained his opinion of Wendy's credibility and of the effect of her
statements on the defense, must be excluded from the order compelling disclosur e. These comments
can be excised from the statement beforeit is produced by Alex.

Special Note: In 1993, the Federal Rules of Civil Procedur e were amended. New FRCP 26(b)(5)
requiresany party whowithholdsinformation on thebasisof a claim of “ protection astrial prepara-
tion material [i.e., work product]” to“ maketheclaim expressly.” Becausethedefendant inthisprob-
lem did not expressly raisethework product claim, it might bear gued that thework product issuehas
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been waived and need not bediscussed at all. Rule 26(b)(5), which requiresthat wor k product protec-
tion be “expressy claimed,” would strongly support such a waiver analysis. Thus, an analysis that
doesnot discussthework product issueisvalid, aslong astheanalysisrestson the claim that Defen-
dant'sfailureto expressly claim work product protection constituted a waiver of such protection.

Point Two: FRCP 26(g) imposes a mandatory duty on attorneys who sign pleadings, motions, or

(20--30%)  discovery papersto certify that thesigner hasread thepaper and that tothebest of the
signer'sknowledge, based on areasonableinquiry intothefactsand law related tothe
paper . it iswell grounded in fact, warranted by existing law or a good--faith argument
for changein existing law, and not imposed for any improper purpose. Sanctions for
violatingtheruleincludean order to pay r easonableexpensesincurred by theopposing
party in responding to the paper . including reasonable attorney's fees.

Rule 26(g), pertaining specifically to discovery papers, states that the signature of an attorney
constitutes a certificate that the signer hasread the discovery paper; that to the best of the signer's
knowledge, information, and belief for med after reasonableinquiry it iswell grounded in fact and is
warranted by existinglaw or agood--faith argument for theextension, modification, or rever sal of ex-
istinglaw; and that it isnot inter posed for any improper pur pose, such asto harassor to cause unnec-
essary delay or needlessincreasein thecost of litigation. [Prior tothe 1993 amendmentstotherules,
Rule1l, whichisvirtually identical to Rule26(g) and authorized similar sanctions, alsoapplied todis
covery papers.] If adiscovery paper issigned in violation of theserules, the court should imposeupon
the person who signed it an appropriate sanction. The sanction may include an order to pay to the
other party or partiesthe amount of reasonable expensesincurred because of thefiling of the plead-
ing, motion, or other paper, including a reasonable attorney's fee. See, Friedenthal, Kane, Miller,
Civil Procedure, 85.11 (West, 1985).

Lawyer signed theresponsivepaper sto Paul'smotion to compel production of documents. Thus,
Lawyer issubject tothe certification requirementsof Rule 26(g). Thefactsindicatethat L awyer did
not conduct any resear ch, and developed thereliability argument without checkingitsvalidity under
relevant law. Had L awyer done somer esear ch, L awyer would have discover ed better argumentsre-
latingtothework product requirementsof thefederal rules. Lawyer'sresponsethen would have been
focused on theissuesthat thejudgehad to resolveto decidethe motion. Asit was, Lawyer'sresponse
wasnot at all helpful tothejudge, becauseit did not addressany of thereal issues. Thus, L awyer vio-
lated thereasonableinquiry test becausethear gument wasnot supported by existing law, or agood--
faith argument for change. Themost likely sanction would betorequireL awyer to pay theattorney's
feesincurred by Paul in bringing the motion to compel production of Wendy's statement.
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AGENCY & PARTNERSHIP VIII, IX

Question 4 Analysis

L egal Problems: (1) DidJonesand Baker havetheright to enter intotheoriginal contract with
Newco on behalf of the partnership?

(2) Maythepartnershiprecover theprofitsearned by Smithin performingthe
contractswith XYZ and ABC?

(3) Can Smith terminatetheright of Jones and Baker to enter into new con-
tracts on behalf of the partnership?

DISCUSSION

Point One:  Jonesand Baker had theright to enter intotheoriginal contract with Newco on behalf
(25--40%)  of the partner ship becausethey constitute a majority of the partnersand the contract
involved an ordinary matter of partnership business.

Subject to any agreement between the partners, the Uniform Partnership Act (hereinafter
“UPA”) providesthat all partnershave equal rightsin the management and conduct of the partner-
ship business and that disagreements relating to ordinary matters connected with the partnership
businessmay be decided by a majority of the partners. UPA §18(e) & (h) (1914). However, noact in
contravention of the partnership agreement may rightfully be done without the consent of all the
partners. UPA §18(h). Seegenerally, 11 Alan Brombergand Larry Ribstein, Partnership, §6.03(b) &
(c) (1994); Harold G. Reuschlein and William A. Gregory, The Law of Agency and Partnership, § 187
(2nd ed. 1990).

Since thereis no agreement between Smith, Jones, and Baker regarding management, each of
the partnershasan equal voicein the management of the partner ship's business, and thewill of the
majority controls as to ordinary matters connected with that business. Consequently, Jones and
Baker had theright toenter intotheoriginal contract with Newco on behalf of thepartner ship despite
Smith's obj ections because (1) they constitute a majority of the three partnersand (2) the contract
with Newcoisamatter intheordinary cour seof the consulting business. On thefactsof the question,
the action does not contravene the partner ship agreement.

Point Two: Smith violated hisfiduciary dutiesasapartner in undertakingthe ABC and XYZ con-
(30--40%) tractsin hisown nameand may beforced to account to the partnership for the profits

earned under those contracts.

Thepartnersarein afiduciary relationship to each other and to the partnership asawhole. See
UPA §21. Animportant fiduciary duty owed by apartner tothepartnership istheduty of loyalty. The
duty of loyalty isa very demanding duty. See, Meinhard v. Salmon, 249 N.Y. 458, 164 N.E. 545, 546
(1928). In general, theduty of loyalty requiresa partner to act in good faith and to act fairly toward
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theother partners. See, Reuschlein and Gregory, supra, 8§ 188. Specifically, anumber of activitiescan
violate a partner's duty of loyalty, including competing with the partner ship within the scope of its
business, Brombergand Ribstein, supra, §6.07(e), and usur ping a business opportunity that belongs
tothepartnership. ld., 8§6.07(d). Strained relations between the partnersdo not excuseaviolation of
fiduciary duties. Karlev. Seder, 35 Wash. 2d 542, 214 P.2d 684, 688 (1950).

Thefactssupport aconclusion that Smith hasviolated thefiduciary duty of loyalty by competing
with the partnership for the consulting business of ABC and XY Z. The consulting business of these
two cor por ationsconstitutesalarge portion of the partner ship'sbusiness, thework to bedoneunder
thecontractsissimilar tothework the partner ship hasdonefor the cor porationsin the past, and the
other partnershave not consented to Smith'sactions. Thefact that the partnersdisagreeregarding
partnership businessisirrelevant.

Smith alsoviolated theduty of loyalty by usur pingthepartner ship'soppor tunity todoadditional
businesswith thetwo cor porations. Smith undoubtedly lear ned about the two consulting oppor tuni-
tiesthrough the partner ship, the consulting business of the cor porations was very important to the
partner ship, the consulting wor k was similar to thework the partner ship had donefor the cor pora-
tionsin the past, and the partner ship probably expected to continueto perform consulting work for
thetwo cor porations. An analogy might be madeto casesin which a partner purchasesland that the
partnership isinterested in purchasing or renews a lease held by the partnership. See, eg., Eerry v.
McNeil, 214 Cal. App. 2d 411, 29 Cal. Rptr. 577 (Cal. Dist. Ct. App. 1963) (leaserenewal); O'Bryan v.
Bickett,419S.W.2d 726 (Ky Ct. App. 1967)(pur chase of timberland). I n sum, Smith took for himself a
business opportunity which, in fair ness, belonged to the partner ship.

The partnership may require a partner who breacheshisor her fiduciary duty of loyalty to ac-
count tothe partnership for any profitsearned asaresult of the breach. Bromberg and Ribstein, su-
pra, 8 6.07(i).

Point Three: Becausethepartnershipisat will, Smith may ter minatetheright of Jonesand Baker to
(25--40%)  enter into new contracts on behalf of the partner ship by dissolving the partner ship.

Wherethepartnersdo not expressly or implicitly agreethat the partner ship shall continuefor a
specified term or until thecompletion of aparticular undertaking, thepartnershipisapartnership at
will. Any partner may dissolve a partnership at will at any time without breaching the partnership
agreement. UPA 8 31(1) and (2). See also, Bromberg and Ribstein, supra, 8 6.07(a).

Smith, Jones, and Baker did not agreethat the partnership would continuefor a specified term
or until thecompletion of any specific undertaking such ascompletion of a particular contract. Con-
sequently, the partnership isat will and Smith may dissolvethe partner ship at any time by notifying
James and Baker without violating the partner ship agreement.

Asbetween the partners, the authority of a partner to act for the partner ship terminates when
thepartner hasknowledge of thedissolution of the partner ship by another partner except for actions
that are necessary towind up the partner ship or to complete transactionswhich have begun but are
not yet completed. See, UPA 88 33(1)(b) & 34(a); Reuschlein and Gregory, supra, 8§ 231.A. Conse-
quently, by dissolving the partner ship Smith can prevent Jones and Baker from having theright to
take on any new business on behalf of the partnership. However, it is acknowledged that a person
winding up a partnership's business may continue its business in order to enhance its liquidation
valueasagoing concer n. See, RUPA §804(c); Pachiaroni v. Crane, 408 A.2d 946 (Del. Ch. 1979). Con-
sequently, Jones and Baker may be ableto justify the new contract with Newco if they can establish
that it isa good--faith interim measure and part of the winding up of the partnership.
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DECEDENT'SESTATESII.J

Question 5 Analysis

L egal Problems: (1) IsHarry'swill invalid on the ground of mental incapacity?

(2) IsHarry'swill invalid on the ground of undue influence?

(3) Isthe no--contest clause in Harry's will valid to the effect that Steve is
barred from claiming any share of Harry's estate?

DISCUSSION

Point One:  Harry'swill cannot beinvalidated on thegroundsthat helacked the mental capacity to
(20--25%)  executethe will.

A will isinvalid if thetestator lacked mental capacity to executethewill. In order toprevail in a
will contest on thisground, thecontestant must prove (Uniform Probate Code 8 3--407) that thetesta-
tor did not know either (1) the natureand extent of hisproperty, (2) the per sonswho arethe natural
objects of his bounty, or (3) the disposition he was making of his property. See, W. McGovern, S.
Kurtz, & J. Rein,Wills, Trustsand Estates(1988) at 274. Ther eisapresumption of mental capacity.

Theonly factsintheproblem at all suggestingthat Harry lacked mental capacity arethat he* ap-
peared mildly distracted and occasionally forgetful.” Counterbalancing any implication from those
factsthat he might not know the natur e and extent of hisproperty, the natural objects of hisbounty,
and the disposition he was making of hisproperty arethefactsthat (1) hewasa successful business-
man in thewor ld of financeand appar ently wasso up until thetimeof hisdeath, given thefact that he
wason hisway toclosingalargedeal, and (2) hehad sufficient acumen toconsider changesin hisstock
portfaolio.

Steve hasthe burden of proof in thisissue.

Point Two: Harry'swill isnot likely to beinvalidated on the grounds of undue influence.
(35--50%)

A will isinvalid if thetestator executed thewill whileunder undueinfluence. In order to prevail
inawill contest on thisground, the contestant must prove (UPC 8 3--407) that “ such contr ol wasexer -
cised over themind of thetestat[or] asto over come[his] freeagency and freewill and tosubstitutethe
will of another soasto causethetestat[or] todowhat [he] would not other wise have donebut for such
control.” Lipper v. Weslow, 369 SW. 2d 698 (Tex. Ct. App. 1963). Asother courtshavenoted, to be
successful the contestant must provethefollowing: (1) testator wassusceptibletoundueinfluence, (2)
thealleged influencer had theopportunity toexer cissundueinfluenceover thetestator, (3) thealleged
influencer was disposed to influence the testator to obtain an improper favor, and (4) the will evi-
denced a result which appearsto be the effect of undue influence. See, Johnstone v. Johnstone, 190
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N.W. 2d 421 (lowa 1971), W. McGovern, S. Kurtz, & J. Rein, Wills, Trustsand Estates (1988) at 277--
82. (In some casestheburden of proof shiftstothe proponent if the proponent stood in a confidential
relationship to thetestator. That relationship, however, isnot present here.)

The question then arisesasto whether the facts support a claim for undueinfluence. Steve will
arguethat Harry'sdistractibility and for getfulnessmade him susceptibletoundueinfluence, and that
Wilma'sactions, such asthecar ping, belittling, and thewithholding of letter s, wer edesigned to cr eate
a gulf between Steve and Harry.

Ontheother hand, Wilmawill claim that her commentstoHarry about Stevewer enothingmore
than thekindsof inter spousal criticismsonespousemakesto another about children. Shefurther ar-
guesthat even if her conduct may havecaused Harry tobenegativeto Steve, theevidencethat Harry's
will was the product of undue influenceisthin. She notesthat Harry was a successful, hard--nosed
businessman. She notesthat just befor e he died they had a disagreement over changesin hisinvest-
ment portfolioin which heprevailed. Shefurther arguesthat it isnot at all unusual for thewill tohave
left her thebulk of Harry'sestate, for that isadisposition reflective of what the over whelmingnumber
of married (and remarried) testator sdo. Further mor e, thebequest to Dor othy wasnot theproduct of
her influenceasmuch asit wasof therelationship that Harry and Dorothy had. Thus, Harry'swill re-
flectsthenor mal dispositive patter nsof ahusband and stepfather closetoastepchild and not the out-
come of undue influence. She also argues that Harry's will was prepared under the supervision of
Harry'slongtimeattor ney and that if undueinfluencehad been present it islikely counsel would have
intervened. Shefurther arguesthat Harry wasdismayed by Steve' sbehavior, particularly hisinabil-
ity to hold ajob for morethan four months and hisrefusal to settle down.

Onbalance, it would appear that Stevehasaweak casetoinvalidatethewill onthebasisof undue
influence.

Point Threee Assumingthewill isnot successfully contested. Steve will bebarred from claiming the
(10--25%)  $10,000bequest unlesshecan establish that hehad probable causeto contest thewill.

Harry'swill containswhat iscommonly called aforfeiture (or no--contest) clause. The purpose
of thisclauseistodiscouragepotential will contestantsby for cing them to choosebetween thebequest
in the will if no contest isfiled and nothing should the contest fail. Some jurisdictions enfor ce no--
contest clauses, other sfind them invalid asamatter of publicpolicy, and most follow theruleset forth
in theUniform Probate Code and the Restatement of Property, Second, totheeffect that theclauseis
unenfor ceable® if probablecauseexistsfor” institutingawill contest. UPC §3--905. Seegener ally, Re-
statement of Property, Second, § 9.1, Statutory Note, for a mor e thorough discussion of the various
statelaw treatments. Probable causeisgenerally defined objectively. “ A contestant'sgood--faith be-
lief isnot enough if therewasnoreasonablebasisfor it, but reliance on theadvice of counsel sufficesif
it was ‘sought in good faith after afull disclosureof facts."” W. McGovern, S. Kurtz, & J. Rein, Wills,
Trusts and Estates (1988) at 586.

Whether Steve acted with probablecausein thiscaseisaclose question, and one'sconclusion on
that question isobviously affected by how strong or weak onebelieves Steve'scasetobe. Thereareno
facts suggesting Steve has acted on the advice of counsel, and that may adver sely affect hisability to
claim that he acted with probable cause.

| f probablecauseexistsand themajority ruleisfollowed, Stevewill receive $10,000from Harry's
estateeven though heunsuccessfully contestsHarry'swill. | f probable causedoesnot exist, Stevewill
receive nothing and the $10,000 will go to Wilma as part of theresiduary estate.
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CONFLICTSII.A,I1.B

Question 6 Analysis

L egal Problems:

(1) Doestheseizureof Foodco'ssausagein StateD provideaconstitutional ba-
sisfor the assertion of jurisdiction over Spiceco's claim against Foodco?

(2) Doesthecontractual relationship between Foodco and Spiceco cr eate suf-
ficient contactswith State D to justify the assertion of long--arm jurisdic-
tion over Foodco?

(&) What significance, if any, should the State D court ascribeto the sei-
zure of Foodco's property in itsanalysis of minimum contacts?

(b) Assuming that Foodco hasthe requisite contacts with State D, isthe
assertion of jurisdiction reasonable?

DISCUSSION

Point One:  Seizure of property within a state, standing alone, no longer supplies a constitutional
(10--20%)  basisfor the assertion of jurisdiction over claims against nonresidents.

In Shaffer v. Heitner, 433 U.S. 186 (1977), the Supreme Court held that all assertionsof judicial
jurisdiction over nonresidents, includingthosethat begin with theattachment of property, must com-
port with the minimum contacts standard of | nternation v. Washington, 326 U.S. 310 (1945).
Thecourt thusabandoned thesuggestion in Pennoyer v. Neff, 95U.S. 714 (1878), that astate can adj u-
dicate claimsagainst the owner of property found within the state merely by attaching or otherwise
asserting control over theproperty. (Presenceof the property may still berelevant in assessing mini-
mum contacts. See Point Three, infra.) As applied to Spiceco's seizur e of Foodco's sausage, Shaffer
teachesthat themer efact of the seizur e of property doesnot sufficetoempower thecourt of StateD to
adjudicatetheclaim. Rather, the State D court must find that Foodco hasminimum contactswith the
state such that the assertion of jurisdiction does not offend “traditional notions of fair play and sub-
stantial justice.” International Shoe, 326 U.S. at 316.

Point Two: Foodco's contractual relationship with Spiceco may not be a sufficient contact with
(40--50%)  State D tojustify the assertion of jurisdiction over Foodco.

State D's long--arm statute, allowing creditorsto proceed by attachment and to assert claims
against nonresident cor porations that “transact any business’ in the state, provides the necessary
authorization for itscourtsto exer cise the specific type of jurisdiction invoked here. The statute will
beconstrued toreach thefull extent of jurisdiction per mitted by the due process clause, so thisanaly-
Sisproceeds to a consider ation of “minimum contacts.”
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Theleading minimum contactscasein thefield of contract, Burger Kingv. Rudzewicz, 471 U.S.
462 (1985), providestheframewor k for analyzingtheassertion of jurisdiction here. Burger King held
that Florida could constitutionally assert jurisdiction over the defendant Rudzewicz in an action
seeking to recover unpaid installmentsdue under a franchise contract. Consistent with such earlier
casesasWorld--wideVolk rp.v.W n, 444 U.S. 286 (1980), and Hanson v. Denckla, 357
U.S. 235(1958), thecourt required evidencethat the defendant hasengaged in somefor m of conduct
sufficient tosupport afinding that thedefendant had pur posefully availed himself of the benefitsand
protections of the forum.

In Burger King, thecourt found that Rudzewicz, a Michigan resident with no other tiesto Flor-
ida, had pur posefully availed himself of the benefits of Floridalaw by entering into a franchiserela-
tionship with Burger King, alargerestaurant company with itsheadquartersin that state. T hecourt
emphasized both thecommer cial significance of, and thetight contr olsimposed by, thefranchise con-
tract—pointing out that the contract regulated all aspectsof theenterprise, resulted in the purchase
by Rudzewicz of $165,000 worth of equipment, and called for payment of $1 million over the 20--year
lifeof therelationship. It alsoemphasized aprovisioninthecontract that madeFloridalaw applicable
toall disputes. Thefact that Rudzewicz had not set foot in Floridawasnot fatal to the assertion of ju-
risdiction, inasmuch as parties often conduct business by mail or telephone. The court was nonethe-
less quick to point out that each jurisdictional inquiry would turn on its particular facts, that not
every breach of contract would justify the assertion of jurisdiction over nonresident contract debt-
ors—adictum apparently aimed at protecting consumer sand small debtor sfrom default judgments
obtained in inconvenient fora.

Burger King provides some support for the assertion of jurisdiction over the claim against
Foodco. Foodco, after all, did reach out repeatedly to Spicecoin State D asa sour ce of supply and can
be said to have purposefully availed itself of the benefitsand protectionsof State D law on that basis.
Moreover, therelationship had been established for someyears; it wasnot aone--shot order. On this
basis, it seemsunlikely that thefact that Foodco'semployeeshad never met per sonally with Spicecoin
State D will carry much weight. Foodco can reach out aspur posefully to State D by placing telephone
ordersasRudzewicz did to Florida.

Ontheother hand, therelationship between Spiceco and Foodco wasnot asclosely regulated as
that in Burger King. Nothing suggeststhat the partieshad negotiated any written contract to govern
their relationship (aside per hapsfrom thewritingscontained in order formsand bills), let aloneade-
tailed contract with a State D choice--of--law provision. Mor eover, Foodco r etains complete contr ol
over themanagement of itsaffairs—afact that under cutsthe claim that Foodco has purposefully af-
filiated itself with an out--of--state enter prise. (But whiletheBur ger King court mademuch of the ex-
tent of contract negotiations and the scope of the contract's controls, one might at least question
whether such factor senjoy dispositiveweight. After all, the Uniform Commercial Codeor theother-
wise applicable common law of the two states supplies much of the detail that Foodco and Spiceco
omitted when they entered intoamoreinformal relationship.) In any case, the contract heredoesnot
involvethe samedegr ee of commer cial significanceasthat in Burger King. Whileit doesnot involvea
consumer purchaseof thekind that had troubled thelower court and led tothelimitingdictuminthe
court'sopinion in Burger King, afew thousand dollar sworth of spice doesnot match theamount ow-

ingin Burger King.
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Point Two(a): Thecontactsimplicated by the presence of Foodco'ssausagein State D lend someaddi-
(20--30%)  tional support to the assertion of jurisdiction.

Given that the spice orders and the failure to pay, standing alone, may not suffice to establish
Foodco's minimum contacts with State D, the property seizure deserves attention. Shaffer suggests
that the assertion of power over property unrelated to the claim adds little to the jurisdictional in-
quiry. But here, one can arguethat the presence of property counts. To begin with, one might argue
that the sausage contains Spiceco spices, and thus bear s some relationship to the claim. But such an
argument seems speculative—we do not know whether Spiceco spices wer e used in making the spe-
cificsausagethat wasseized in StateD. I n any case, afocuson theclaimed relationship tendsto make
theinquiry moreformalistic than theShaffer courtintended. Rather, theanalysisshould properly fo-
cuson theextent towhich use of StateD facilitiesto ship sausageto State C establishesadditional ties
that support the assertion of jurisdiction.

Consideration of this question involves the role of the independent distributor. The problem
statesthat Foodcoreliesonthedistributor tosell itsproduct and, in particular, that thedistributor ar-
rangestheshipmentsto State C. Thepresenceof the property in awarehousein State D thusappear s
toowemoretotheconvenienceof thedistributor than to any pur poseful involvement by Foodco, and
could becharacterized asthekind of “ unilateral conduct” that Hanson v. Denckla consider ed insuffi-
cient for minimum contact purposes. It isnonethelessundeniable that Foodco derivesindirect bene-
fits in the form of revenues derived from the distributor's use of State D facilities to make the
shipment to State C. Whilethese benefitshavelittleto dowith therelationship between Spiceco and
Foodco, they doestablishtiesto StateD. A court concer ned about theabsenceof sufficient contractual
ties between Spiceco and Foodco might well ascribe dispositive significance to such additional con-
tacts.

Point Two(b): Assuming that Foodco has established the requisite minimum contacts with State D,
(5--15%) the assertion of jurisdiction satisfiesthe test of reasonableness.

Assuming State D concludesthat Foodco hastherequisite minimum contacts, it should havelit-
tledifficulty in regarding the assertion of jurisdiction asreasonable—the second aspect of thelnter-
national Shoetest. State D appearsto have an interest in making a forum available to its domestic
spicefirm, and a good many of the witnesses (those employed by Spiceco) will find the State D forum
mor econvenient. I n recent years, the court hasdeclar ed unreasonable only the Californiacourt'sas
sertion of jurisdiction over a claim for indemnity involving companies whose relationship bore no
connection totheUnited States. See, Asahi M In r V. ior rt,480U.S. 102 (1987).
State D'smor e obviousstakein providing aconvenient forum for Spiceco probably establishesarea-
sonablebasisfor theassertion of jurisdiction that over comesany claim of inconvenienceby Foodco.
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SECURED TRANSACTIONSIII.C, IV.A
SALESIIILF, VII.A

Question 7 Analysis

L egal Problems: (1) Isthecontract modification agreement between Carton and Bisco enfor ce-
able?

(2) Could Carton havereclaimed the boxes from Bisco?

(3) DoesLender havepriority over Carton?

DISCUSSION

Point One:  The contract modification agreement is probably not enforceable because Carton

(40--50%)  acted in bad faith in coercing a priceincrease from Bisco under circumstanceswhere
Bisco had no choicebut to pay an increased priceand theoriginal pricewas not unfair
to Carton.

The modification agreement, requiring Bisco to pay $20,000 instead of $5,000 for the boxes, is
probably not enfor ceablebut theissueisclose. At common law, theissuewaswhether Bisco'spromise
to pay $20,000 was supported by consideration. E. Farnsworth, Contracts 287 (2d ed. 1990). At first
blush, theanswer seemstobeno. Carton alr eady had theobligation todeliver theboxesfor $5,000and
Bisco's promise to pay more would be unenfor ceable under the preexisting--duty doctrine. 1d. But
Carton could rely on theimpracticability doctrineto arguethat theindustry--widelabor dispute ex-
cused its performanceto deliver the boxesfor $5,000, id. at 707--720, and that delivery of the boxes
wasfresh consider ation for Bisco'spromiseto pay $20,000. Thisargument probably would fail, how-
ever, because courtsrarely excuse perfor mance, especially when the event making per formance on-
erous could have been foreseen (here, alabor dispute) and when perfor mance had not become more
costly to Carton (Carton already had the boxesin itsinventory; it did not have to pay more for the
boxes). See, e.g., Willsv. Shockley, 52 Del. 295, 157 A.2d 252 (1960).

The above analysis has been superseded by UCC § 2--209, although portions ar e still relevant.
Under UCC 8§ 2--209(1), a modification needs no consider ation to be binding. But comment 2 to the
section makesclear that an enfor ceablemodification must bein good faith, which under UCC §1--203
means“honesty in fact.” UCC 8§ 1--201(19). Thestandard under which good faith between mer chants
ismeasur ed ismor eexactingand requires“honesty in fact and the obser vance of r easonablecommer -
cial standardsof fair dealinginthetrade.” UCC §2--103(1)(b). Generally, courtstest thisstandard on
subjective and obj ective bases, and attempt to deter mine whether the modification waswrongly co-
erced. See, Hillman, Policing Contract Modifications Under the UCC: Good Faith and the Doctrine of
Economic Duress, 64 lowal . Rev. 849 (1979). Thisrequiresanalyzing whether Bisco had any choice
and whether Carton's conduct was proper. 1d. It appearsthat Bisco did not have any commercially
practical choiceother than payingtheincreased price, and courtshavenot found accessto courtsavi-
able choicefor a party backed into a corner. S.P. Dunham & Co. v. Kudra, 44 N.J. Super. 565, 131
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A.2d 306 (1957). Carton may ar guethat demanding mar ket valuefor theboxesafter an unanticipated
event that drivesup the price400% isnot unreasonable conduct. But most courtsprobably would be
reluctanttorecognizearight in Cartontodemand apriceincreasebased on thesefacts, especially be-
cause Carton had the boxesin inventory and would have incurred no additional cost in furnishing
them to Bisco. Carton probably acted in bad faith, ther eby renderingthe modification agr eement un-
enfor ceable.

If Carton wereableto convinceacourt that it acted in good faith, the modification would be en-
for ceable because it satisfied all other requirements, including the requirement of UCC § 2--209(3)
that modifications be written to be enfor ceable.

Point Two: Carton could havereclaimed the boxesfrom Biscounder UCC § 2--702 if it had acted
(15--25%)  before L ender repossessed. An unpaid seller generally hasaright to reclaim from an
insolvent buvyer if the seller acts promptly.

Under UCC § 2--702(2), when a buyer, whileinsolvent, receives goods on credit, the seller may
reclaim the goods by making demand within ten days. Thus, Carton could havereclaimed the boxes
from Bisco, if Bisco had possession of them. Carton satisfiesall of theelementsof thesection: Biscore-
ceived theboxeson credit; Carton later “discover ed” Biscotohavebeen insolvent at thetimeof deliv-
ery; Carton made demand within ten days.

Thisistrue even if the modification agreement is unenfor ceable and Bisco should have been
charged only $5,000. Carton could havereclaimed asagainst Bisco because Carton received nothing
for the boxes and thus satisfied UCC § 2--702(2).

The problem, of course, isthat Bisco no longer had possession of the boxes. The issue then be-
comesone of prioritiesas between Lender and Carton.

Point Three: Lender haspriority over Carton because, asa perfected secured party with an interest
(25--35%) intheboxes, it istreated asagood--faith purchaser of theboxeswith priority over are
claiming seller.

Lender has a perfected security interest in the boxes in light of the after--acquired property
clausein the security agreement. UCC § 9--204(1). The boxesareeither equipment under UCC § 9--
109(2) (“used. .. primarily in business’) or inventory under UCC § 9--109(4) (“ materials. . . used or
consumed inabusiness’). Thesecurity agreement gavelL ender asecurity interest in both kindsof col-
lateral. Under UCC 8 9--503, Lender hastheright to take possession after Bisco's default.

But what of Carton'sright toreclaim? Under UCC §2--702(3), Carton'sright toreclaimis® sub-
ject to” therightsof a good--faith purchaser. Lender isa good--faith purchaser. Thereisnothingin
thefactsto suggest that L ender took the security interest other than in good faith (UCC § 1--203), and
the creation of a security interest constitutes a “ purchase.” See UCC 88 1--201(32) and 1--201(33)
(“purchase includes taking by. . . any. . . voluntary transaction creating an interest in property”;
“purchaser means a person who takes by purchase”). Courts have construed the *“ subject to” lan-
guage of UCC § 2--702(3) to give priority to the “purchaser,” here Lender. See generally, White &
Summers, Uniform Commercial Code § 23--10(3rd ed 1988). See, e.g., House of Stainless, Inc.v. Mar-
shall & lIsley Bank, 75 Wis. 2d 264, 249 N.W. 2d 561 (1977). Seealso,InreWestern FarmersAssn, 6
B.R. 432 (W.D. Wash. 1980). But see,Inre American Food Purveyors, Inc. 17 UCC 436 (Bankr. H.D.
Ga. 1976).
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July 1995

DECEDENTS ESTATESII.I,I.A,1.B

Question 1 Analysis

L egal Problems: (1) Wasthebequest of thediamond ring to Friend adeemed by the conserva-
tor's sale?

(2) What wasthe effect, if any, of the divor ce on:
(@) theresiduary bequest to Husband?
(b) thebequest to Child?
(3) How should theintestate portion of Testator's estate be distributed?

DISCUSSION

Point One: Thesaleof thediamond ring by Testator's conservator did not adeem the specific be-
(15--25%)  guest to Friend, and Friend is entitled to the full $50,000 in proceedsfrom the sale.

I f aconservator, acting on behalf of alegally incompetent per son, sellsan asset that isthe subj ect
matter of aspecificbequest intheward'swill, thesaledoesnot causean ademption by extinction of the
bequest. Uniform Probate Code § 2--606(b) (1992) (her einafter “UPC”). Thisisawell--r ecognized ex-
ception tothegeneral rulethat a specific bequest isadeemed if the subject matter of thebequestisnot
part of thetestator'sestate at death, regardless of thetestator'sintent. Testator's bequest of her dia-
mond ringtoFriend isaspecificbequest becauseit can besatisfied only by a specifically identified as-
set. Thelegateeisentitled toageneral pecuniary bequest equal tothenet salesprice, UPC § 2--606(b),
or, according to some courts, the proceeds remaining in the testator's estate. Under either view,
Friend is entitled to $50,000, since the proceeds of the saleremain in Testator's estate.

Point Two(a): Testator's divor ce from Husband revoked her bequest to him by operation of law.
(15--25%)

A majority of statesnow havestatutesproviding that adivor ceautomatically revokesprovisions
of a will in favor of the former spouse, including all bequests to the former spouse. UPC § 2--804
(1992). The will isread as though the legatee/for mer spouse predeceased the testator. Under these
statutes, theresiduary bequest toHusband wasr evoked by Testator'sdivor cefrom Husband, and the
will would beread asthough Husband predeceased Testator. In thiscase, theresiduary estatewould
passby intestacy because, although Husband istreated ashaving predeceased Testator leaving a sur-
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viving child, the anti--lapse statutestypically apply only if the predeceased |legatee was a blood rela-
tive of thetestator. UPC § 2--603 (1992).

In jurisdictions that do not have statutes expressly revoking provisions of a will in favor of a
spouse upon divor ce, most courtshave adopted therulethat divor ce accompanied by a property set-
tlement revokesall dispositiveprovisionsin favor of thefor mer spouse. L. Waggoner, R.Wellman, G.
Alexander & M. Fellows, Family Property Law: Wills, Trusts, and Future Interests, 283 (1991). The
theory isthat thetestator ispresumed not to want to benefit her/hisformer spouse who has alr eady
been provided for by the property settlement. Thispresumption isirrebuttable. If therehad been no
property settlement, then theresiduary bequest to Husband might still be valid.

Point Two(b): Testator'sdivor ce from Husband did not cause her bequest to Child to berevoked by
(25--35%)  operation of law.

Although divor cerevokesprovisionsin awill in favor of thetestator'sformer spouse, ordinarily
it doesnot revoke provisionsin favor of relatives of theformer spouse. W. McGovern, S. Kurtz & J.
Rein, Wills, Trusts and Estates, 222 (1988). The effect of the divor ce on testator's relationship with
legateeswhower er elativesof theformer spouseisirrelevant. Onthefactshere, and under thegeneral
rule, the $10,000 bequest to Child, Husband'schild from aprior marriage, isstill effective, and Child
isentitled to $10,000 from general estate assets.

Under the Uniform Probate Code, however, a divor ce revokes a bequest to arelative of the di-
vor ced spouse. UPC §2--804(b)(1992). | f that Codeapplies, thenthebequest to Child isrevoked and it
passesaspart of theresiduary estate.

Point Three: Under theUniform Probate Code, Testator'sintestate estatewould bedistributed one-
(20--30%)  -third to each of her grandnieces, Alice, Barbara, and Caral.

Sincetheresiduary bequest to Husband isrevoked by operation of law, Testator'sresiduary es-
tatepassestoher heirs. Under UPC 82--103(3) (1992), Testator'sheirsareher threesurviving grand-
nieces, who are the issue of her parents, and they take “ by representation.” UPC 8§ 2--106 defines
taking by representation accordingtoamethod under which theintestateestateisdivided at thefirst
generation that includesoneor morelivingmembers. On thefactshere, that generation isthe grand-
nieces generation. Each livingmember takesan equal share, so each of thethreegrandniecestakesa
one--third share.

Someintestacy statutescall for equal division amongall of theheirsif they areall of thesame de-
gree of kinship to the decedent. Statutes of thistype would providethe sameresult asthe UPC.

In somestatesadifferent method isused todeter minetheshar esof thosewhotakeby r epresenta-
tion. Under this“ pureper stirpes’” method, theintestateestateisfirst divided at the gener ation of the
decedent'ssiblings even though thereare no surviving member sof that generation. It isdivided into
asmany sharesastherearelivingmember sof that gener ation and deceased member swholleft surviv-
ingissue. Here, that isonly one(Barry). That shareisthen divided in thesameway. See, L. Waggoner,
R.Wellman, G. Alexander & M. Fellows, Family Property Law: Wills, Trusts, and Futurel nterests, 81-
-82 (1991). Barry's share would be divided at the generation of nieces and nephewsinto two shares
(for Donna and Ed), even though there are no surviving member s of that generation. Donna’'s one--
half share (i.e., the share shewould get if shehad survived Testator) goesto her daughter Alice, and
Ed'sone--half (i.e, thesharehewould get if hehad survived Testator) isequally divided between his
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two children, Barbara and Carol. Barbara and Carol, therefore, get smaller sharesthan Alice, even
though they arein the same degree of kinship to Testator.
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COMMERCIAL PAPERIII.A,IV.D,V.E
SECURED TRANSACTIONSIV.A,IV.F

Question 2 Analysis

L egal Problems: (1) Does a party such as Brenda, who files first and perfects later, defeat a
party such as Edward, who both filesand perfectsin theinterim?

(2) IsDan aholder in due course such that Brenda will beunableto raise her
claim against Dan?

(3) DoestheUniform Commercial Codeprovideany rightstoapurchaser of a
negotiable note that containsthe forgery of a necessary signature?

DISCUSSION

Point One: BecauseArticle9qivespriority towhichever secured party isthefirst tofileor perfect,
(35--45%) Brendahaspriority over Edward asto the Acme machine.

Brendawishesto assert therightsof asecured party under Article9 of the Uniform Commer cial
Code (hereinafter “UCC”). In order to have a fully enforceable security interest under Article 9,
Brendamust achieveboth attachment of thesecurity inter est and perfection. Therearethreerequire-
mentsfor attachment: (1) the creditor must have given value; (2) thedebtor must haverightsin the
collateral; and (3) thedebtor must have signed a security agreement. UCC 8§ 9--203(1). Perfection re-
quiresthat therebe attachment plussomenoticeto theworld by thecreditor. Thesecured creditor's
notice may be achieved either through possession of the collateral by thecreditor or, moretypically,
through filing a financing statement in the appr opriate office. UCC 8§ 9--301(2). In this case, attach-
ment and perfection of Brenda'ssecurity interest did not occur until shebelatedly got Acmetosign a
security agreement. She had, however, fulfilled the notice requirement by her earlier filing.

Priority disputesunder Article9 aregoverned by UCC §9--312. That code provision statesthat
priority will be given tothefirst secured creditor who either filesor perfects. UCC § 9--312(5)(a). In
this case, even though Edward perfected before Brenda, Brenda filed a financing statement before
Edward filed or perfected. Since Brenda ultimately perfected, her priority dated back to the time
when shefiled afinancing statement. That point wasprior to Edward'sfiling or perfection, and thus
Brenda'ssecurity interest in Acme's machineis superior to Edward's.

Point Two: Because Dan does not qualify as a holder in due cour se of the Acme note, Brenda's
(35--45%) claim tothenoteissuperior to Dan's.

UCC §3--302(a) setsdown thebasicrequirementsthat aper son must meet in order tobeaholder
in due cour se of a negotiableinstrument. That subsection saysthat a holder in due course must take
theinstrument for value, in good faith, and without notice of any defenseor claimtoit on thepart of
any per son. Dan seemed to meet all of theser equirements. Ontheother hand, theintroductory phrase
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toUCC 8§ 3--302(a) saysthat aholder in duecoursemust bea*® holder.” Thequestion arises, then, asto
whether aperson can qualify for holder statusif the person purchased an instrument which, ashere,
had a forged payee'ssignature.

UCC 8§ 1--201(20) defines* holder” asa per son whoisin possession of an instrument “drawn, is-
sued, or indor sed tohim or hisorder or tobearer or inblank.” Aspayeeof thenote, Brenda'sindor se-
ment was necessary for further negotiation of thenote. UCC 8§ 3--201(b) saysthat if theinstrument is
payableto order (asthisonewasto Brenda), it isnegotiated by delivery with the necessary indor se-
ment. Since Brenda'snecessary indor sement wasmissing, neither Dan nor any other party could bea
holder of thenote. SinceDan could not beaholder, hecould not beaholder in duecour se. Asonewith-
out therightsof aholder in duecour se, Dan took theinstrument subject toall valid claimstoit by any
person, in this case, Brenda's claim of superior ownership. UCC § 3--306.

If theforgery had been facilitated by negligence on Brenda'spart, Dan might have been ableto
assert asuperior right. Dan, however, cannot assert such adefensebecause, asthefactsstate, nofault
of Brenda contributed to the forgery. UCC § 3--406.

Point Three: |f Dan hastoreinguish thenoteto Brenda, Dan hasrightsagainst Cathy for breach of
(15--25%)  transfer warranties.

UCC §3--416 saysthat a party such asCathy, who transfer san instrument and r eceives consid-
eration, makesanumber of warrantiesto her transferee. In thiscase, Cathy breached three separ ate
transfer warrantieswhen shetransferred theinstrument to Dan: (1) thewarranty that shewasa per-
son entitled to enfor cetheinstrument, UCC 8§ 3--416(a)(1), becausetherewasafor gery of anecessary
signature,i.e, Brenda's; (2) thewarranty that all signatureswer eauthentic or authorized, UCC § 3--
416(a)(2), because of that same forgery; and (3) the warranty that no defense of any party is good
against her, UCC § 3--416(a)(4), because both Brenda and Acmewould have been ableto assert suc-
cessfully the defense of theft against Cathy, UCC § 3--305(c).

Accor dingly, Dan can sueCathy for breach of thesewarrantiesand recover thevaluehepaid for
the note, plus associated damages.
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CONFLICT OF LAWSIII.B, Il1.F
FEDERAL CIVIL PROCEDURE I .E, II.A

Question 3 Analysis

L egal Problems: (1) Intheinitial phaseof thefederal diversity action, asfiled inthefederal dis-
trict court of State Y, which choice--of--law rules apply?

(2) After the change of venueto the federal district court for State X, which
law applies?

(3) Do the appropriate choice--of--law rules of State Y call for application of
the substantive law of State Y, which would allow Petrol to claim the pro-
ceedsfrom Insurer under itsinsurance contract, or the substantive law of
State X, which would give effect to the denial--of--cover age clause?

DISCUSSION

Point One: In theinitial phase of the federal diversity action filed in State Y. the choice--of--law
(15--25%)  rulesof State Y would apply under the Erie doctrine.

TheEriedoctrine, set forthin ErieR.R. Co. v. Tompkins, 304 U.S. 64 (1938), appliesto choice--
of--law rules. Klaxon Co. v. Stentor Electric Mfg. Co., Inc., 313 U.S. 487 (1941). Under Klaxon, the
choice--of--law rules of the state in which the federal court sits—that is, of State Y in the initial
phase—would beused to deter minewhich state'slaw gover nsthevalidity of the denial--of--cover age
clauseinthecontract (seePoint Three, infra). Theprincipal reason for thisapplication of Erieistode-
ter forum--shopping as between feder al and state courtsin the same state and ther eby to protect the
integrity and uniformity of state law within itsterritory.

Point Two: Followingthetransfer or change of venue from thefederal district court of StateY to
(15--25%) that of State X, the State X court must follow State Y choice--of--law rules.

VanDusenv.Barrack, 376 U.S. 612 (1964), established that atransfer of acivil actioninitiated by
a defendant in a federal case, under 28 U.S. Code 8 1404(a), does not affect the choice--of--law rule
that wasor would havebeen adopted by thetransfer or court. Eerensv. John DeereCo., 110S.Ct. 1274
(1990), carriesthe Erie--based, anti--forum--shopping rule of Van Dusen one step further. EFerens
held that even wherethe plaintiff institutesthetransfer, thetransferor court'srulesgenerally would
governinthetransfereecourt. Thus, StateY choice--of--law ruleswould govern after thetransfer of
theaction tothefederal court in State X.
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Point Three: Under gover nmental inter est analysis, thiscasepresentsasituation wher eneither state
(55--65%) hasasignificant interest in applyingitslaw. Under such circumstances, a court would

probably apply local law. Thus, the law of State Y would apply to the losses in both

StateY and State X. Therefore, Insurer'sdenial--of--cover age clausewould not bar re-
covery by Petrol against |nsurer.

Becausethefederal district court in State X will use State Y choice--of--law rules, it will decide
whose law to apply by following the governmental interest analysis approach favored by Sate Y
courts. Governmental interest analysis requires a step--by--step series of considerations. Although
many states have adopted variations of this approach, the basic scheme is asfollows:

1. When acourtisasked toapply thelaw of aforeign statedifferent from thelaw of theforum, it
should inquireintothe policiesexpressed in therespectivelawsand into the circumstancesin
which it isreasonablefor therespective statesto assert an interest in the application of those
policies. In making these deter minations the court should employ the ordinary processes of
construction and inter pretation.

2. If the court finds that one state has an interest in the application of its policy in the cir cum-
stancesof thecaseand theother hasnone, it should apply thelaw of theonly inter ested state.

3. If thecourt findsan apparent conflict between theinterests of thetwo states, it should recon-
sider. A more moderate and restrained inter pretation of the policy or interest of one state or
the other may avoid conflict.

4. If,upon reconsideration, the court findsthat a conflict between thelegitimateinterestsof the
two statesis unavoidable, it should apply the law of the forum.

Currie, Comments on Babcock v. Jackson, 63 Colum.L .Rev. 1233, 1242(1963).

It should benoted that under thefactsStateY hassubstituted theFir st Restatement for thelaw of
theforum asa “tie--breaker” in the event of atrue conflict.

State X law requiresprompt noticeto theinsurer and ther eby validatesthe denial--of--cover age
clausein thelnsurer contract. Such alaw isdesigned to protect State X insurers, purely and smply.

Inc.v. Al il Rigof Texas, Inc., 846 F2d 319 (5th Cir. 1988). Thecontrary
policy of State Y, on the other hand, isto protect local (State Y) insured parties. Neither state pre-
sumably hasan altruisticinterest in protecting theinterests of the other state'snatural or corporate
citizens,; thelawsaredesigned to protect local persons. Asaresult, neither statehasareal interestin
application of itslaw tothiscase. State X hasnointerest in seeingitsinsurer--protectivepolicy applied
toprotect aStateY insurer. StateY hasnointerest in applying its pro--cover age policy to protect an
insured party from State X. Thus, thisa classic “ unprovided--for case,” with neither a false conflict
(only onestatehasaninterest, asin step 2, above) nor atrueconflict (both stateshavean interest, asin
steps 3 and 4, above).

Thereis no uniform method by which state courts resolve this kind of case. It is possible that
StateY courtsmight apply theFir st Restatement becausethat isthetechniqueby which they resolvea
true conflict. Under the First Restatement, the question of the validity of a clause in the contract
would be gover ned by the place of contracting. For insurance contractsdelivered by mail, that isthe
placeof posting, presumably StateY. See, Fir st Restatement, Conflict of Laws, 8317 (1934). If theis
sueisviewed asa performanceissue, thelaw of the place wher e notification of alosswould be com-
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pleted (Petrol's performance, in this case) would apply. In this case, the law of the place of
performance would be the law of State Y, which invalidated the notice clause in the insurance con-
tract. Finally, thelaw of State Y might also beapplied toinvalidatetheclauseon another theory: that
courtswill apply their own law, especially in borderline cases such asthisone, unlessthere are com-
pellingreasonsfor choosingforeign law. In any event, it would appear that StateY law would apply to
resolve this“unprovided--for case.”

It might beargued that StateY doeshavean interest in applyingitslaw to protect Petrol with re-
gpect to the State Y well. The argument would bethat State Y hasan interest in ensuring insurance
cover age of all local losses, regar dless of thedomicile of theinsured party (in thiscase, State X). The
general rationale would be that protection of out--of--state insureds would promote exter nal insur-
ancecover ageof local lossesand relievethestate of the potential economic burden that might result if
insurance was unavailable to cover a particular losswithin the state.

Thus, State Y law would apply, either by determining that thisisan unprovided--for caseto be
resolved infavor of thelocal law (for any of ther easonsmentioned above) or by findingafalse conflict
(with respect to the State Y well) because only State Y would have an interest in applying its pro--
coveragelaw in order to confirm insurability and ther eby encour age exter nal insur ance cover age of
lossesin State Y.
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CORPORATIONSVI.A, VI.B, VIII.C

Question 4 Analysis

L egal Problems: (1) Cantheboard of directorsauthorizethe sale of approximately 50% of the
cor por ation's assets without shareholder approval?

(2) Must self--interested director sdiscloseall third--party appraisalsor other
independent information to the board of directors?

(3) Can sdlf--interested directorsvote on an asset sale?

(4) What duty does a non--self--interested director have to the corporation
when faced with a proposed sale of cor porate assetsto insiders?

DISCUSSION

Point One:  Shareholder approval isnot requir ed for thecontemplated salebecausethe Palmsdoes
(10--15%)  not constitute “ substantially all” of Zuder Co's property.

The organizational documents of Zuder Co do not modify the statutory provisions on share-
holder approvalsof asset sales. Under theRevised M odel BusinessCor poration Act 8 12.02 (her einaf-
ter “RMBCA"), shareholder approval isrequired only for thecor porationto“ sell, lease, exchange, or
otherwisedisposeof all, or substantially all, of itsproperty ... otherwisethan in theusual and regular
cour se of business...”

The contemplated sale does not appear to bein theusual and regular cour se of Zuder Co's busi-
ness because it has owned and oper ated the Palms property asa hotel since 1914. However, because
thePalmsisvalued at only approximately 50% of theassetsof Zuder Co, it doesnot constitute“all or
substantially all” of theproperty of thecor poration. Under ordinary circumstances, ther efor e, share-
holder approval is not required, and the board of directors acting alone may authorize the sale.
RMBCA §12.02.

However, asisdeveloped in Point Three, the existing size and composition of Zuder Co'sboard
makesboard approval in thiscaseimpossible. In such a case, one of the available optionsto approve
thetransaction isto seek full shareholder approval. RMBCA 8§ 8.61(b)(2), 8§ 8.63.

Point Two: Becauseof their “conflictinginterests,” Ableand Baker must disclosethebasisof their
(15--25%)  higher valuation to the board of directors.

Under theRMBCA, adirector hasa* conflictinginterest” in atransactionif thedirector either is
a“party tothetransaction,” or “hasa beneficial financial interest in ... thetransaction ... of such fi-
nancial significancetothedirector...that theinterest would reasonably be expected toexert an influ-
ence on the director's judgment if...called upon to vote on the transaction...” RMBCA § 8.60(1)(i).
Both Able and Baker have a “ conflicting interest” in the contemplated transaction under both of
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these tests and, therefore, the transaction is deemed to be a “ director's conflicting interest transac-
tion.” RMBCA 8§ 8.60(2).

Since the contemplated transaction isa “director's conflicting interest transaction,” the board
cannot vote to authorize thetransaction unlessthe interested directors have made certain required
disclosuresto the entire board of directors. RMBCA 8 8.62(a). Therequired disclosuresinclude all
“factsknown to him respecting the subject matter of thetransaction that an ordinarily prudent per-
son would reasonably believeto be material to ajudgment about whether or not to proceed with the
transaction.” RMBCA §8.60(4)(ii). It isclear that thethreeappraisals—especially theappraisalsthat
exceed theamount offered by Ableand Baker—arematerial within themeaningof theprovision. Itis
also arguablethat the public record infor mation regar ding the development pattern of the commu-
nity would be material within thisstandard.

Point Three: As“nonqualified directors,” Ableand Baker cannot participatein theboard of direc-
(25--35%)  tors voteon the sale proposal.

Able and Baker's participation in the proposed sale callsinto question the duty of loyalty they
oweto Zuder Co. Under common law, adirector ischarged generally to act in away “hereasonably
believestobeinthebest interestsof thecorporation ...” Principlesof Corporate Gover nance§4.01(a)
(Tentative Draft No. 11, 1991)(American Law Institute). With respect to business dealingswith the
cor por ation, the common law imposes a specific duty of “fair dealing.” Principles 88 5.01, 5.02. The
fair dealing standard requiresthat the transactionsbe “fair to the cor poration when entered into,”
Principles 8§ 5.02(a)(2)(A), unlessit is approved by disinter ested authorities within the cor poration.
Principles§5.02(a)(2). The statutory obligation, asarticulated in the RMBCA, requiresthedirector
todischargethedutiesof adirector “in amanner hereasonably believesto bein thebest interests of
the corporation.” RMBCA 8§ 8.30(a). Since Able and Baker truly believe the Palms property to be
worth substantially morethan the offer price, they cannot vote asdirectorsto accept the offer.

If theinterested directorsmaketherequired disclosure, the qualified member s of aboard of di-
rectorscan ordinarily act toauthorizeadirector'sconflictinginter est transaction. RMBCA §8.62(a).
A“qualifieddirector” isadirector whodoesnot haveaconflictinginterest with respect tothetransac-
tion and does not have a familial or other relationship with adirector that hasa conflicting inter est.
RMBCA §8.62(d). Theproblem for Able and Baker isthat such approval requires*theaffirmative
vote of a majority (but no fewer than two) of those qualified directors on the board of directors.”
RMBCA §8.62(a). Because Ableand Baker arenot “qualified directors,” and Chaseisthesolequali-
fied director, the board of directors cannot properly authorize the transaction. RMBCA § 8.62(a).
Note that some states (including Delawar €) requirethe vote of a majority of disinterested directors,
but such majority may be only onedirector.

Point Four: Thequalified director, Chase, hasa duty of careto becomeinformed and to act in the
(25--35%)  best interests of the corporation.

Chase, asadirector, has obligations shaped by the common law and by statute. The common--
law obligation isarticulated in thebusinessjudgment rule. Asadisinterested director, Chaseisaobli-
gated to become* infor med with respect to the subject of hisbusinessjudgment to the extent herea-
sonably believesto beappropriateunder thecircumstances.” Principlesof Corporate Gover nance, 8
4.01(c)(2) (Tentative Draft No. 11, 1991)(American Law I nstitute). Thedirector's decision meetsthe
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businessjudgment rulestandard if “ herationally believesthat hisbusinessjudgment isin thebest in-
terestsof the corporation.” Principles 8 4.01(c)(3). The statutory obligation requiresthe director to
dischargethedutiesof adirector “in good faith,” “with thecarean ordinarily prudent personinalike
position would exer ciseunder similar circumstances,” and “in amanner hereasonably bdievesto be
in the best interests of the corporation.” RMBCA § 8.30(a).

Thecombined standar d iscontext--sensitive. I n thiscase, Chasefacesa proposed sale of an asset
wor th approximately 50% of thefair market value of thetotal assetsof the corporation. Thesaleisto
individuals with access to Zuder Co's most confidential and proprietary information. Compliance
with the common--law and statutory standardswould clearly requireadditional inquiry into the of-
fer, regardless of Able and Baker'sindication that they will vote in favor of the proposal.

Thereisnoindication that Chaseisfinancially interested in the transaction beyond theinterest
of a shareholder in Zuder Co, aswould bethe case if Chase had been promised employment by Able
and Baker following the transaction. Thus, there is no indication that the duty of loyalty owed by
Chaseto the cor poration isimplicated.
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FAMILY LAW I.B, |I.E

Question 5 Analysis

L egal problems. (1) Did Susan and William have a valid ceremonial marriagein State A?

(2) Did Susan and William enter into a common law marriage in State B?

(3) Iftheydidenter intoacommon law marriagein StateB, will State A recog-
nizethat marriage so that William is Susan's surviving spouse and is enti-
tled to theinsurance proceeds?

DISCUSSION

Williamisentitled totheinsurance proceedson Susan'slifeif hewasher survivingspouse. If not,
Susan'spar entsshould receivethem. Thus, theessential question iswhether Susan and William were
married at her death.

Point One:  Susan and William did not haveavalid ceremonial marriagein State A because Susan
(10--20%)  wasstill married to Georgeat thetime of the ceremony, though statutesin some states
might validate their marriage after George died.

Although Susan and William participated in amarriageceremony in State A, Susan wasalr eady
married to Georgeat thetime. No state recognizesthevalidity of such a bigamous marriage. Sincea
bigamous marriage isvoid, the ceremony was ineffective to create a valid marriage between Susan
and William.

A number of states, however, havestatutesprovidingthat if amarriageisinvalid becausethereis
an impediment toit when contracted (for example, oneparty isstill married to another spouse), it be-
comes a valid marriage when theimpediment isremoved. See, e.g., Uniform Marriage and Divor ce
Act 8§ 207(b). Some statutesrequire, in addition, that one of the partieshave entered themarriagein
thegood--faith belief that themarriagewasvalid. I n thiscase, William contracted marriagewith Su-
san in the good--faith belief that shewasunmarried. Therefore, if State A has a statute of either of
these two types, William and Susan's marriage became valid when Geor ge died.

Other statutes, however, requirethat thepartiestotheinitially invalid marriage continue to co-
habit after theimpediment isremoved and that one party continueto believein good faith that they
werealwaysvalidly married. See, e.g., Wis. Stat. § 765.24 (1989--90). I f that isthetype of statute, be-
cause William learned of the invalidity of their marriage when Geor ge died, the statute would not
validate his marriageto Susan.

Point Two: Whether Susan and William entered into a common law marriagein State B depends
(35--45%)  onwhether thelaw of State B allows an inferencethat they agreed to be married after

Susan'sfirst husband died.
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Evenif State A hasnolaw validating the ceremonial marriageafter theimpediment isremoved,
it ispossible that Susan and William enter ed into a common law marriage after Geor ge'sdeath. Al-
though State A does not allow common law marriages to be contracted within its borders, State B
does. Becausestatesallow peoplewhoarenot domiciliariestomarrywithintheir borders, under State
B law Susan and William may haveenter ed intoacommon law marriagewhen they stayed inthe State
B cabin after George'sdeath.

Therequirementsfor acommon law marriageare: (1) that thepartieshaveapresent intent tobe
married (asopposed to an intent to becomemarried at somefuturetime); and (2) that they mutually
and openly assumethemarriagerelationship. Thesecond requirement frequently isstated astwore
lated points: that the parties (a) cohabit continuously and (b) openly hold themselves out ashusband
and wife.

Thecommon law marriagedoctrineisinvoked in many fact settings, including, ashere, casesin
which thepartiesparticipatein amarriageceremony and oneof them isunawar eof an impediment to
themarriage. If they continue to cohabit and hold themselves out as spouses after theimpediment is
removed, the courtsoften will infer that a present agreement to marry was madether eafter. Specific
proof of a new or subsequent agreement will not be required.

At first blush, thefactsappear to show that Susan and William enter ed into acommon law mar -
riagein State B becausethey cohabited in the cabin after Geor ge'sdeath and appeared to hold them-
selvesout asmarried. However, evidenceof alack of intent to marry after Geor ge'sdeath may negate
that inference. William was troubled by knowledge of Susan's undissolved marriage with George,
and it contributed to hisdecision to separatefrom her. That fact supportsan argument that William
did not intend tobemarried to Susan after George'sdeath. A conclusion going either way issupport-
able on the basis of the facts.

(Itisalsopossiblethat State B hasalaw that would validate the common law marriage of Susan
and William immediately upon the death of Geor ge. See the discussion in Point One, above.)

Seegenerally, Homer H. Clark, TheLaw of Domestic Relationsin theUnited States(2d ed. 1988), §
24.

Point Three: If acommon law marriagewasformed in State B, whether it will berecognized in State

(35--45%) A soastoentitle Williamsto the insurance proceeds depends on the strength of State
A'spolicy against common law marriage and how courtsin State A will treat thelim-
ited contact between Susan and William and State B.

Even if Susan and William satisfied State B'srequirementsfor enteringintoacommon law mar -
riage, State A may not recognizeit because of the parties limited contactswith State B. The general
ruleisthat amarriagewhichisvalid whereformed isvalid everywhere. Under thisssimplerule, if Su-
san and William would have a valid common law marriage in State B, State A would recognize it.

However, an exception tothegeneral ruleisthat stateswill not recognize marriagesentered into
in other statesif to do sowould violate a strong public policy of the forum state. State A'srefusal to
permit common law marriages to be formed within its borders expresses a policy disfavoring such
marriages. It ispossible, though not likely, that State A would find its policy so strong that it would
refuse to recognize common law marriagesin all circumstances.

Itismorelikely that State A would refusetorecognizethat Susan and William had acommon law
mar riage because of the combined effect of State A'spolicy and thelimited contacts between State B
and Susan and William.
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Asacondition of recognizing common law marriagesformed elsewher e, statesrequirediffering
degrees of contact with the states permitting such unions:

(1) Somestatesaresatisfied with aslittleasabrief, transitory visit to the per mitting state. Under
thisposition, StateA clearly would r ecognizeacommon law mar riage between Susan and Wil-
liam because they frequently stayed in the cabin in State B.

(2) Other statesrequirethat the parties have been domiciled in the common law marriage state.
Under thisview, State A would not recognize the common law marriage because the parties
wereat all timesdomiciled in State A.

(3) Inthemiddlearestatesthat consider thecasesindividually, weighingtheharm totheclaimant
that would result from arefusal torecognizethemarriageagainst thestate' spolicy of discour -
agingit, and thoseto beprotected by that policy. Thefactsdo not give enough infor mation for
athorough discussion under thethird position, but a successful analysiswould recognize and
discusstheproblem in termsof aconflict between upsetting the bona fide expectations of Wil-
liam and respecting State A'sinterest in promoting ceremonial marriages and discouraging
common law marriages.

Seegenerally, Homer H. Clark, TheLaw of Domestic Relationsin theUnited States(2d ed. 1988), §
2.4.
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FEDERAL CIVIL PROCEDURE I.D, IV.A,IV.E

Question 6 Analysis

L egal Problems: (1) Wasit proper for thetrial judgetoaccept evidenceon themotion todismiss
for failure to state a claim, to treat the motion as a motion for summary
judgment, and then to deny that motion?

(2) Areasummonsand complaint properly served when they are left at the
home of defendant when defendant is absent?

(3) Wasit proper to grant a motion to dismiss for insufficiency of service of
process when that motion was made after an earlier motion to dismissfor
failureto state a claim?

DISCUSSION

Point One:  Thetrial judge properly treated thefirst motion to dismiss as a motion for summary

(50--60%)  judgment and properly denied summary judgment becausethereisa genuineissue of
material fact asto whether Employee'sinterference with Boss' s contr acts was accom-
plished by improper meansthat were civilly actionable.

When, in connection with amotion to dismissa pleading for failureto statea claim, thecourt is
presented with “matter soutsidethe pleading,” and the court doesnot excludethat information, “the
motion shall betreated asonefor summary judgment and disposed of asprovided in Rule56” of the
Federal Rulesof Civil Procedure(hereinafter “FRCP”). FRCP 12(b). Thus, when Employeeattached
an affidavit to themotion and thetrial judge consider ed that affidavit in connection with the motion
(rather than excluding the affidavit), thetrial judge was obliged to treat the motion “ asone for sum-
mary judgment.” On this score, the judge acted properly.

A motion for summary judgment should be granted only if “the pleadings. . . together with the
affidavits. .. showthat thereisnogenuineissueastoany material fact and that themovingpartyisen-
titled toajudgment asamatter of law.” FRCP 56(c). Summary judgment can beused to obtain adeci-
sion in caseswhereapleading sufficiently allegesa claim or defense, but wherethereisnoevidenceto
support some essential element of that claim or defense. It can also beused in caseswheretheparties
agree on the basic facts, but thereis some dispositive legal issue that needsto be resolved.

Thetrial judgecorrectly denied summary judgment on thetort claim. Employee' saffidavit tries
to show that thereis no dispute asto Employee's motive in interfering with Boss's contracts—Em-
ployee hoped to get the customersto do business with Employee. Such a motive does not constitute
malice and isnot itself actionable. If “improper motive” weretheonly legal theory on which Boss's
claim could beestablished, Employee'saffidavit might beenough to carry theinitial burden of show-
ingthelack of a“ genuinedispute” astoamaterial fact. Even though issuesasto motiveor intent are
usually inappropriatefor summary judgment, Conrad v. DeltaAir Lines, Inc., 494 F.2d 914 (7th Cir.
1974), Employee's affidavit might justify summary judgment for Employee, unless Boss came for -
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war d with opposing affidavits, etc., to show evidentiary support for somemotiveother than business
competition.

However, under the law given in the problem, malice may be established by showing either (a)
“improper motive,” or (b) “improper means.” The complaint allegesthat Employee misrepresented
Employee'srolein Boss's company and that Employee lied about Boss' s drinking habits. If proved,
such conduct, especially the slander ous allegations that Bossisa drunk, would establish the*“ civilly
actionable” conduct necessary for malice. Because no evidence has been presented by Employee to
contradict these allegations or to establish that they are not “in dispute,” they constitute “material
facts’ astowhich therecurrently appearsto beagenuineissue. The motion for summary judgment
should therefore be denied.

If, on the other hand, Employee wer e to support the summary judgment motion with evidence
suggestingthat Bossr eally could not provethat thestatementsattributed to Employeehad been made
or that they wer efalse, Bosscould not rest on thepleadingsbut would need “ by affidavitsor otherwise
[to] set forth specific factsshowing that thereisagenuineissuefor trial.” FRCP 56(e). See also, Celo-
tex Corp. v. Catrett, 477 U.S. 317 (1986).

Point Two: Service of process was improper because the summons and complaint wer e not left
(15--25%)  with a person of suitable age and discretion.

Service of the summons and complaint in actions filed in federal district court is governed by
Rule 4(e). Service of the summons and complaint upon an individual may be accomplished by:

(i) delivering a copy to theindividual personally,

(i) leaving a copy at the person's“ dwelling house or usual place of abode with some per son of
suitable age and discretion then residing therein,” or

(iii) delivering a copy of the summons and complaint to an agent authorized to r eceive ser vice of
pr ocess.

FRCP4(e)(2). Under Rule4(e)(1) itisalsoproper toserveanindividual defendant in any manner per-
mitted under the“law of the Statein which thedistrict court isheld.” However, thefactsof this prob-
lem providethat State Y'sservicerules parallel thefederal rules exactly.

Under theserules, servicewasimproper. Although thesummonsand complaint wer eleft at Em-
ployee' shome, they weressmply slid under thedoor . They werenot left “ with some per son of suitable
age and discretion.” FRCP 4(e)(2). Service was ther eforeimproper.

Point Three: Although service was improper, the motion to dismiss for insufficiency of service

(15--25%)  should havebeen denied because Employeewaived thisdefenseby not raisingit in Em-
ployee's earlier motion to dismiss.

Itisabasicruleof federal motion practiceunder Rule12that certain defensesor objectionsthat
can beraised under that ruleshould beconsolidated and raised together, if possible. Thus, when amo-
tion isfirst madeunder Rule 12, therule providesthat certain defensesand objections arewaived if
they arenot raised in thefirst motion, provided that (i) under Rule 12, the defense or objection could
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havebeen raised in thefirst motion, and (ii) thedefenseor objection was* available” at thetimeof the
motion. FRCP 12(g).

Employee'soriginal motion todismissfor failuretostateaclaim wasraised under Rule 12(b)(6).
Under Rule 12(g), several other Rule 12 defenses or objections which were available at that time
should have been consolidated and raised in Employee' smotion to dismissfor failureto stateaclaim.
A claim of “insufficiency of serviceof process’ isoneof the“ defensesor objections’ that can beraised
in aRule 12 motion. See, FRCP 12(b)(5). M or eover, Employee's claim that service of processwasin-
sufficient wasavailableto Employeeat thetimeof theinitial Rule 12 motion because Employeeknew
of themethod of serviceat that time. Thus, the“insufficiency of service” claim could havebeen raised
in theinitial motion. Employee' sfailureto do so meansthat Employee may no longer makea motion
“based on thedefense. .. soomitted.” See, FRCP 12(g). In addition, the“defenseof .. .insufficiency of
serviceof processiswaived” whenitisomitted fromtheinitial Rule12motion, sothat thedefense may
not beraised in the answer or at any other time. FRCP 12(h)(2).

Lastly, Rule12(b) appliesto“ motionsmadeunder this[Rule 12(b)] rule.” Thus, it might alsobe
argued that, becausethetrial judgetreated Employee'sfirst motion asa motion for summary judg-
ment under Rule56, themotion did not really “arise” under Rule12(b) and that, ther efor e, thewaiver
ruleisinapplicable.
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TRUSTS & FUTURE INTERESTSI.E

Queston 7 Analysis

L egal Problems: (1) Cantheguardianof theincomebeneficiary of asupport trust compel Trus
tee to expend trust incomein payment of Comfort Acres charge?

(2) Cantheguardian of thebeneficiary of adiscretionary trust compel Trustee
to expend trust principal for the benefit of the beneficiary?

(3) Canthecourtrevokethetrust ontheunilateral application of theguardian
of the beneficiary?

DISCUSSION

Point One: The guardian of the income beneficiary of a support trust should be able to compe
(25--35%)  Trusteetodistributeall of thetrust incometoward the payment of Daughter'ssupport
unless Trustee deter mines the proposed charge is unnecessary.

By way of preliminary background, trustsfor support can bedivided into two broad categories:
apuresupport trust and a discretionary support trust. Classification of support trustscan be made
only after a careful review of the governing instrument in order to determinethe grantor'sintent.

A puresupport trust isatrust under which paymentsarelimited for a beneficiary'ssupport. If
thebeneficiary hasasupport need, Trusteemust pay thebeneficiary trust property (incomeor princi-
pal, depending upon thetermsof thetrust) totheextent of availablefunds. (In somejurisdictions, this
rulemay betempered by another rulewhich would requireTrusteetoconsider thebeneficiary'snon-
-trust financial resour cesbeforeusing trust property for the beneficiary'ssupport. See, e.g., Loar v,
Massey, 164 W.Va. 155, 261 S.E.2d 83 (1979).)

A discretionary support trust isa trust under which a trustee has discretion to withhold pay-
mentsof trust property from abeneficiary who hasa support need. Seegenerally, McGovern, Kurtz
& Rein, Wills, Trusts and Estates, § 8.2.

In addition to discretionary support trusts, discretionary trusts may also be created to provide
for morethan abeneficiary'ssupport needs. Under thistypeof trust, atrustee might have discr etion
to pay expensesincurred by abeneficiary for morethan meresupport items, such asluxuries. Similar
tothediscretionary support trust, thetrusteestill hasdiscr etion towithhold payment even though the
expenseincurred would otherwise be a proper item for the trustee to pay.

A review of thetrust in thisproblem suggeststhat a puresupport trust was created with respect
to the beneficiary'sincome interest, and a discretionary trust for “comfort and happiness’ wascre-
ated with respect tothebeneficiary'srightsintheprincipal of thetrust. Seegenerally, Abravanel, Dis-
cretionary Support Trusts, 68 lowa L. Rev. 273, 293--95 (1983).

Under theexpresstermsof thetrust, whatever incomeisnecessary for Daughter'ssupport isto
be paid to or applied toward Daughter'ssupport. Trusteeis granted no discretion to withhold pay-
mentsof incomenecessary for Daughter'ssupport, although under the* pay or apply” language Trus-
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tee has the authority either to pay income to Daughter directly or pay it to Daughter's creditor
directly.

Trustee, of cour se, hastheduty to deter minewhether therequested payment of $45,000to Com-
fort Acresisin discharge of the beneficiary's support need and whether it is necessary. Therefore,
Trustee has an important role to play in assessing whether income payments should be made. This
judgment should bemadeby Trusteebased upon all thefactsand circumstancesand, if madein good
faith, should not be open to challenge. Three facts suggest that the proposed charge should not be
paid: (1) thesignificant one--year increase (from $25,000 to $45,000) in the char ge, (2) thecompar a-
tivechargesat other nursing homes, and (3) thefact that use of all theincomewould not be sufficient
to provide the beneficiary with necessary housing throughout the year.

If it was concluded that Trustee had no discretion or duty to assess“ necessity,” onewould also
have to conclude that Trustee should pay the Comfort Acres charge from income since, under the
termsof theinstrument, it had nodiscr etion towithhold support payments. A beneficiary of asupport
trust has an enforceable legal right to trust property that, under the termsof thetrust, must bedis-
tributed in satisfaction of thebeneficiary'ssupport need when that need arises. See, Waggoner, Well-
man, Alexander & Fellows, Family Property Law, 689 (1992). Conversely, Trustee's refusal to
distributeamountsthat must bepaid to Daughter asbeneficiary for Daughter'ssupport isabreach of
trust for which Trustee can be held accountable.

Sincethebeneficiary'sright to enfor ce payment from thetrust may be asserted by the benefici-
ary'sguardian, Guardian would be entitled to bring an action seeking payment.

Point Two: Guardian probably will not be ableto compel Trusteeto distribute principal in pay-
(25--35%)  ment of Daughter's support need because the trust instrument grants Trustee broad
discretion to deter mine whether or not to make support paymentsfor Daughter from

theprincipal.

Under thetermsof thetrust, Trusteeisdirected to pay to Daughter, or apply toward Daughter's
benefit, “ so much of theprincipal...as...[thetrustee] deemsadvisablein itsabsolute and unreviewable
discretion to provide for Daughter's comfort and happiness.” The emphasized words evidence the
grantor'sintent tovest Trusteewith broad discr etion to makeor withhold paymentsof principal that
otherwisewould beproper in providingfor thebeneficiary's” comfort and happiness.” Seegenerally,
Halbach, Problemsof Discretion in Discretionary Trusts, 61 Colum. L. Rev. 1425 (1961). Since Trustee
has the discretion to withhold payments from a beneficiary, the beneficiary has no right to compel
payment of trust property solongasTrusteeisnot abusingitsdiscretion by withholding payments.

Inthiscase, Trusteeindicatesthat it iswithholding payment out of aconcern for thefinancial in-
terest of thetrust remainder men and out of a concern that if it invades principal therewill be fewer
fundsto providefor Daughter'slong--term financial security. Trustee might also arguethat Daugh-
ter, of all the named beneficiaries, would be uppermost in Testator's mind as deserving of financial
protection and that Testator'sintent in that regard isbest met by Trustee'sjudiciously withholding
theprincipal from Daughter. Thesereasonsbelieany notion that Trusteeisacting out of a conflict of
interest. Under prevailing law, atrustee' sdiscretion to distribute or withhold trust property from a
beneficiary will not beoverturned by acourt absent an abuseof discretion. McGovern, Kurtz& Rein,
Wills, Trustsand Estates, 88.2. Therefore, itisunlikely that Guar dian will beabletocompel Trusteeto
distribute principal to Daughter.
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Point Three: A court will not revokethetrust upon the unilateral application of Guardian because
(20--30%)  not all beneficiaries who have an interest in the trust have agreed to the ter mination

and a material purpose of thetrust remainsto be performed.

A trust may berevoked with theunanimousagreement of thegrantor and all of thetr ust' sbenefi-
ciaries. If there are unborn beneficiaries or incompetent beneficiaries, the trust cannot be revoked
sincetheir consent torevoke cannot be obtained, although in somejurisdictions courtsmay per mit a
guardian ad litem to appear and consent on their behalf.

If the grantor isdead (asin this case) court approval can substitute for the testator's consent.
However, for acourt toapprovearevocation of atrust, thecourt must find that all material purposes
of thetrust have been performed. See, Restatement of Trusts, Second, 8§ 340, illus. 4, 8 (1959).

Under theserulesitisclear that Guardian cannot compel theter mination of thetrust by aunilat-
eral application tothe court. Even if all of Testator's siblings wer e agreeable to a termination of the
trust, thereisthe possibility that if Testator's parentsareliving, other siblings could be born whose
consent could not be obtained at thistime. (In somejurisdictionsit might be possibleto over comethis
concer n by applyingadoctrineknown asthedoctrineof “ virtual representation,” under which living
member s of a class can approve an action that bindslater born members of the class.)

Furthermore, evenif Testator had nosurvivingparentssothat theremainder interest classgiftis
closed in favor of living siblings, thefact that thetrust isa spendthrift trust may makethetrust inde-
structible in some jurisdictions on the theory that the spendthrift clause evidences that a material
purposeof thetrust would bedefeated if thetrust wer eterminated. See, e.g.,In reEstate of Davis, 449
Pa. 505, 297 A.2d 451 (1972). Per haps, even mor eimportant, if thetrust wer eter minated and Daugh-
ter received only thepresent valueof her incomeinter est, shewould bedeprived of alifetime sour ce of
continuing incomefrom theentiretrust, aprotection Testator may have preferred Daughter to have
instead of receiving alargeoutright sum. See, Townsend v. Rainier National Bank, 51 Wash. App. 19,
751 P.2d 1214 (1988)(power todistributeprincipal toincomebeneficiary for hisor her care, support,
and maintenance evidences testator's intent that income beneficiary not receive trust interest out-
right).
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