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A
fter serving eight eventful years as a member of the NCBE Board 

of Trustees, in August I was elected chair of the Board. It is in-

deed an honor to hold the position previously held by so many 

people that I respect and admire. Like many past chairs, prior 

to my time on the Board I had already served as a member of a state board 

of law examiners. Unlike most past chairs, however, while I serve as chair 

of this organization, I will continue to be an active member of the New York 

State Board of Law Examiners, where I am responsible for the actual writing 

and grading of the bar exam. I look forward to a rewarding year continuing to 

serve in both capacities.

I am greatly privileged to succeed Margaret Fuller Corneille (known to 

us all as Peg) as chair of the Conference. The Conference is deeply grateful 

for Peg’s leadership. Under Peg’s direction the Conference has embarked on a 

strategic planning initiative that will help shape the vision of the Conference 

for years to come. Peg will be a tough act to follow, and on behalf of the 

Conference I want to congratulate and thank Peg for a great year. 

While congratulating Peg on a great year, I am sad to say good-bye to 

Darryl Simpkins of New Jersey, who is leaving the Board. We thank Darryl 

for his hard work and dedication and wish him all the best. We also say good-

bye to Franklin Harrison, who is leaving the Board after serving as Immediate 

Past Chair. Although Franklin is no longer on the Board, we will still benefit 

from his guidance as chair of the MBE Committee.

The landscape of bar examining is constantly changing. The growth of the 

Uniform Bar Examination, now adopted in 14 states, allows for greater score 

portability for law school graduates. Options for third-year law students to 

take the bar examination prior to graduation, such as those in New York and 

Arizona, offer the possibility of earlier admission to graduates. Pre- and post-

admission requirements—such as the new pro bono service pre-admission 

requirement in New York and pre- and post-admission practical skills train-

ing requirements being considered in California—are being implemented in 

several jurisdictions. And it remains to be seen how the recent decline in law 

school enrollment will affect the bar admissions process.



I have been affiliated with the bar exami-

nation community since 1986. Over that time 

I have seen quite a change in the methods by 

which essay and multiple-choice questions are 

drafted and graded; a rise in the use of skills 

tests in bar examining; and a continuation of 

the quest to incorporate more real-life practice 

skills, legal research, and attorney civility into 

the bar exam—with the goals of ensuring that 

law students are practice-ready upon leaving 

law school, while at the same time ensuring the 

protection of the public. 

Throughout these changes, NCBE continues to focus 

its attention on identifying issues and finding answers to 

questions that will keep us on the cutting edge of profes-

sional licensure testing. This year we hope to continue 

the momentum of previous years with the development 

of our strategic plan, ongoing education of academic sup-

port personnel about the bar examination, and explora-

tion of potential changes geared toward improving our 

tests.  

One of the strengths of NCBE lies in the work of 

its committees. As in the past, in order to accomplish 

our goals we will look to those committees—which are 

made up of current and former Board members, as well 

as bar examiners, administrators, and members of the 

judiciary—to do this important work. We have tried 

to make sure that as many jurisdictions as possible are 

represented on the committees. I have made a number of 

new appointments to the committees, and I look forward 

to working with these new members and hearing their 

ideas. 

We look forward this year to continuing our com-

mitment to education by offering a number of innova-

tive programs—from programs designed to benefit new 

bar examiners and administrators, to grading work-

shops, and our Annual Bar Admissions 

Conference to be held in Chicago in 

April 2015.

We welcome the Honorable 

Phyllis D. Thompson of the District of 

Columbia and Gordon J. MacDonald 

of New Hampshire as our two newest 

Board members. Gordon has extensive 

experience as a long-standing member 

of the New Hampshire Board of Bar 

Examiners, which he currently chairs, 

and has most recently served on NCBE’s 

Multistate Essay Examination/Multistate Performance 

Test Committee. Judge Thompson, Associate Judge for 

the District of Columbia Court of Appeals, has been a 

member of NCBE’s Editorial Advisory Committee for a 

number of years. 

Finally, our talented service-oriented staff in Madison 

will continue to support our committees and programs 

under the stellar leadership of NCBE President and CEO 

Erica Moeser.

This will be a busy and exciting year. I look forward 

to the journey. 

Best regards to all.

Sincerely,

Bryan R. Williams
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R
ecently the Iowa Supreme 

Court conducted a public 

hearing on bar admissions 

issues. The subjects of the 

hearing were whether Iowa should adopt 

the diploma privilege for its in-state law 

graduates, and whether Iowa should 

adopt the Uniform Bar Examination for 

testing candidates whose legal educa-

tion occurs outside Iowa. Contemporane- 

ously, a special commission in Kentucky 

is examining all aspects of bar admissions 

in anticipation of submitting a report to the Kentucky 

Supreme Court.

In both instances, questions arose that suggest that 

the nature and purpose of the National Conference of 

Bar Examiners are not fully understood. Written com-

ments filed in Iowa indicated that NCBE is perceived 

as some company that sells tests. That is a less-than-apt 

description of what we are and what we do. Perhaps it 

is time for a reminder!

NCBE is a 502(c)(3) not-for-profit corporation that 

operates as a service bureau to state Supreme Courts 

and boards of bar examiners. Some jurisdictions have 

separate boards that handle character and fitness 

issues, and NCBE serves those, too.

Governance of NCBE is placed in the hands of a 

12-person Board of Trustees, all of whom are drawn 

from a nationwide pool of individuals with strong 

track records in bar admissions, and a president (me). 

The current Board (see the masthead of this maga-

zine) is composed of current and former state board 

members, bar admission administrators, and a liaison 

justice. They are drawn from across 

the country—from New Hampshire 

to Hawaii, with intermediate stops in 

New York, the District of Columbia, 

Georgia, Florida, Ohio, Minnesota, Iowa, 

Missouri, Arizona, and California. This 

varies as Trustees meet their term limits.

In addition, NCBE has a robust 

volunteer committee structure. For the 

2014–2015 year, I count representa-

tion from 40 jurisdictions among the 

81 people invited to serve on the following policy 

committees: Character and Fitness, Diversity Issues, 

Editorial Advisory, Education, Long Range Planning, 

MBE, MEE/MPT, MPRE, Technology, and UBE. In 

addition to the 12 jurisdictions noted above, this 

year committee members will come from Alabama, 

Alaska, Arkansas, Colorado, Connecticut, Idaho, 

Illinois, Indiana, Kansas, Louisiana, Maine, Maryland, 

Massachusetts, Mississippi, Montana, Nebraska, New 

Jersey, New Mexico, North Carolina, North Dakota, 

Oklahoma, Tennessee, Texas, Utah, Washington, West 

Virginia, Wisconsin, and Wyoming. (See page 50 for a 

complete list of individuals invited to serve on these 

committees this year.)

The four examinations that NCBE constructs for 

use by jurisdictions are crafted by 10 drafting commit-

tees, of which 7 cover MBE topics and the remaining  

3 develop the MPT, MEE, and MPRE. The current  

composition of the drafting committees, with volun-

teers numbering 56, is drawn from the academy, the 

bench, and the private practice of law. Academics 

comprise 75% of the mix; federal judges and private  
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practitioners account for 25%. Schools currently repre- 

sented in our drafting effort include Arizona, Boston 

University, Brooklyn, Campbell, Catholic, Columbia, 

Cornell, Florida International, Fordham, George 

Washington, Georgia, Gonzaga, Harvard, Hofstra, Iowa, 

Marquette, Miami, Michigan, Missouri–Columbia, New 

Mexico, Northern Kentucky, Oklahoma, Santa Clara, 

Southern Illinois, Texas, Tulane, UC Berkeley, UC Davis, 

UC Hastings, Virginia, Wake Forest, Wayne State, and 

William Mitchell.

NCBE values diversity. Coincidentally, minority rep-

resentation on both our policy committees and our draft-

ing committees is roughly 20%. On the Board of Trustees, 

it is 25%.

The NCBE staff, now numbering about 80, all work in 

Madison, Wisconsin, at NCBE’s headquarters. Most of the 

growth of the organization has occurred in our Testing and 

IT Departments. Those newer to bar admissions may be 

unaware that over the past 12 years NCBE has brought all 

test development and scoring in-house. The only aspect of 

our testing program that is undertaken by an outside con-

tractor is the test administration aspect of the MPRE. This 

is handled by the Law School Admission Council under a 

contract that went into effect in early 2013. 

Principal revenue sources for NCBE are the four 

examinations (MBE, MEE, MPT, and MPRE) as well as the 

investigative services that we conduct for roughly half the 

jurisdictions, which send some or all of their applications 

to NCBE for verification.

NCBE devotes considerable resources to providing 

educational opportunities for the bar examining commu-

nity and state courts, such as our Annual Bar Admissions 

Conference and our grading workshops, and to producing 

publications such as this magazine and the Comprehensive 

Guide to Bar Admission Requirements. NCBE is the clear-

inghouse for information about the bar examination to 

the state agencies and the public. And NCBE performs 

research for, and consulting services to, jurisdictions at no 

charge. 

The NCBE website is a valuable resource for bar 

applicants as well as for the state boards. Our website has 

become the portal to secure sites for each applicant. NCBE 

has developed electronic applications that move work 

along more accurately and expeditiously than ever before.

NCBE performs its work with wholehearted commit-

ment to the notion that by pooling resources we can offer 

high-quality test instruments and services worthy of the 

awesome and sobering responsibility that jurisdictions 

bear for making licensing determinations. NCBE is not 

“some company.” It exists solely to serve the jurisdictions, 

most of which lack the resources to go it alone. 

Apropos of describing NCBE, I would like to announce 

that over the next year this organization will be undertak-

ing a formal strategic planning initiative, the objectives of 

which are to assess what we are doing well, where we are 

coming up short, and how we might position the organiza-

tion for the future. The study will commence with a survey 

that is intended to reach a fairly broad constituency with 

interest in bar examining. We expect to complete the task 

by the end of our fiscal year in June 2015.

In August NCBE’s leadership underwent its usual 

change at NCBE’s Annual Meeting in Minneapolis. 

Margaret Fuller Corneille of Minnesota (known to all as 

Peg) yielded the chair to Bryan Williams of New York. 

Peg and I have a long history stretching back almost three 

decades to when I was her Wisconsin bar administrator 

counterpart. She was an effective leader this year, as I 

knew she would be. Bryan, a lawyer in private practice in 

New York City, is the longest-serving member of the New 

York State Board of Law Examiners. He cut his teeth at 

NCBE with service on our MBE Committee and has been a 

valued volunteer for many years.

We also said good-bye to Franklin Harrison of Florida, 

our Immediate Past Chair (although he will continue to 

chair NCBE’s MBE Committee), and to Darryl Simpkins of 

New Jersey. Joining the Board are Judge Phyllis Thompson 

of the District of Columbia Court of Appeals and Gordon 

MacDonald, who chairs the New Hampshire Board of Bar 

Examiners. I look forward to working with them.  

With NCBE’s characteristic dedication to mission and 

strong volunteer spirit, we hope to tackle strategic plan-

ning with verve. Those with ideas about how to make 

the organization even better are welcome to submit 

suggestions. 
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Empirical rEsEarch on thE corE 
compEtEnciEs nEEdEd to practicE law: 

what do cliEnts, nEw lawyErs, 
and lEgal EmployErs tEll Us?

by Neil Hamilton

K
ey stakeholders in legal services, legal 

education, and the professional regula-

tion of lawyers are asking the following 

question: What are the core competen-

cies needed for a new lawyer to practice law effec-

tively and successfully? This article summarizes 

some of the empirical data available to answer this 

question.  

Since the focus of professions like law, medi-

cine, the clergy, and the professorate is to provide 

assistance at a high level of commitment and pro-

fessional competence to the person served (client, 

patient, parishioner, and student), a good place to 

start in answering this question would be to examine 

empirical research on what core competencies are 

needed by the person served. For the legal profes-

sion, this inquiry would focus on the client and what 

core competencies the client needs a lawyer to have. 

For legal educators, this inquiry would focus on the 

student and what core competencies the law gradu-

ate needs not only to serve clients effectively but 

also to demonstrate to employers in order to secure 

meaningful employment. 

As explained below, there is little empirical 

research in the legal profession to date that answers 

these questions. The professions mentioned above, 

the legal profession included, have historically oper-

ated in an “expert” model where the certified profes-

sionals, as experts, believe that they know what is 

needed by the person served and that it is therefore 

unnecessary to ask. In the legal profession, however, 

rapidly changing markets for legal services, employ-

ment, and law school enrollment are challenging this 

model. Market realities are forcing both lawyers and 

law professors to become more informed about and 

responsive to the needs of the person served. 

what compEtEnciEs do cliEnts 
want a lawyEr to havE?

The Shultz-Zedeck Study

Although there are few empirical studies on how 

clients define the values, virtues, capacities, and 

skills of an effective lawyer, we do have one rigor-

ous empirical study of what competencies lawyers 

as clients would want if they were hiring a lawyer.1 

In 2003, Professors Marjorie M. Shultz and Sheldon 

Zedeck at the University of California at Berkeley 

identified 26 factors important for lawyer effective-

ness by interviewing 133 people from five stake-

holder groups associated with Berkeley Law: alumni, 

students, faculty, clients (only six of whom were  

nonlawyers), and judges. They asked questions such 

as “If you were looking for a lawyer for an impor-

tant matter for yourself, who would you identify, 

and why?” and “What qualities and behavior would 

cause you to choose that attorney?” They then used 

focus groups and a survey to which more than 2,000 
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Berkeley alumni responded.2 The 26 factors impor-

tant to lawyer effectiveness that emerged from this 

process are shown in Table 1.

Corporate Client Studies

The few other empirical studies of how clients assess 

the effectiveness of lawyers nearly all focus on how 

in-house counsel for corporate clients assess the 

effectiveness of outside counsel.3 So again, the data 

set focuses essentially on what competencies lawyers 

as clients want from another lawyer.  

In 2009, the Association of Corporate Counsel 

(ACC) developed what it termed the Value Index, 

a tool to assess the value of outside counsel service 

from the in-house client’s perspective.4 Informed 

by many years of conversations with in-house and 

outside counsel, the ACC determined that six key 

criteria define high-value service: (1) understanding 

client objectives and expectations, (2) legal expertise, 

(3) efficiency/process management, (4) responsive-

ness/communication, (5) predictable cost/budget-

ing skills, and (6) results delivered.5 Former ACC 

General Counsel Susan Hackett concluded that the 

distinguishing skill for outside counsel is to go 

beyond high-quality work by providing high-quality 

work in a way that the client gets the most value. The 

lawyer must understand the client and be responsive 

to the client to provide this value.6 

Similar results were reached by the 2013 Altman 

Weil Chief Legal Officer Survey. This survey found 

that the most important efforts that outside counsel 

could make to improve relations with clients all 

related to improved responsiveness to the client’s 

needs. These efforts included improved budget fore-

casting so that the client will know what the service 

will cost, cost reduction, more efficient project man-

agement, non-hourly–based pricing structures, and 

improved communication and responsiveness.7  

More supporting evidence is provided by a 2013 

survey of more than 240 corporate clients conducted 

by BTI Consulting Group.8 Survey results showed 

that the dominant (68.8%) factor that distinguishes 

“the absolute best client service” is “client focus,” 

Table 1: Shultz-Zedeck List of 26 Lawyer 
Effectiveness Factors

Analysis and reasoning

Creativity/innovation

Problem solving

Practical judgment

Researching the law

Fact finding

Questioning and interviewing

Influencing and advocating

Writing

Speaking

Listening

Strategic planning

Organizing and managing one’s own work

Organizing and managing others 
(staff/colleagues)

Negotiation skills

Able to see the world through the eyes 
of others

Networking and business development

Providing advice and counsel and building 
relationships with clients

Developing relationships within the legal  
profession

Evaluation, development, and mentoring

Passion and engagement

Diligence

Integrity/honesty

Stress management

Community involvement and service

Self-development

Source: Marjorie M. Shultz & Sheldon Zedeck, Predicting Lawyer 
Effectiveness: Broadening the Basis for Law School Admission 
Decisions, 36 law & soc. inqUiry 620, 629 (2011). 
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where the client perceives the lawyer to be highly 

committed to and proactively responsive to the cli-

ent.9 Client focus includes understanding the client’s 

business and legal objectives and recognizing and 

demonstrating a mutual interest in achieving client 

goals.10 

The central theme of these studies is that excep-

tional effectiveness moves beyond excellent techni-

cal competence toward excellent relationship skills 

demonstrating (1) a strong understanding of the 

client’s business and needs, (2) good judgment and 

problem solving in light of that understanding of the 

client, (3) strong responsiveness to the client, and (4) 

a focus on cost-effective solutions that provide value 

to the client. 

what compEtEnciEs do nEw 
lawyErs rEport arE significant in 
thEir work?
Data on the competencies that new lawyers report 

play a significant role in their work indirectly answer 

the question of the competencies that clients need—

that is, if we assume that the new lawyer respondents 

to the surveys are meeting their clients’ needs com-

petently.11 In 2011 and 2012, NCBE conducted a web-

based survey of newly licensed lawyers (licensed 

within the last three years) who were practicing in 

a variety of practice settings and geographic areas.12 

The survey asked what skills, abilities, and knowl-

edge domains are significant to the newly licensed 

lawyer. 

On a scale from 1 as “minimally significant” to 4 

as “extremely significant,” the new lawyers rated 25 

of the skills and abilities as having an average sig-

nificance greater than the highest-rated knowledge 

domains.13 Table 2 shows the average significance of 

the top-ranked skills and abilities as rated by the new 

lawyers participating in the survey. 

what compEtEnciEs do lEgal 
EmployErs Both look for in a 
dEcision to hirE a nEw lawyEr and 
assEss in JUnior lawyErs?

Data on the competencies that legal employers both 

look for in a decision to hire a new lawyer and assess 

in their evaluation of junior lawyers again indirectly 

answer the question of what core competencies are 

needed to serve a client. Again, this is the case if we 

assume that legal employers know which compe-

tencies most effectively meet their clients’ needs.14 

These data help legal educators understand the core 

competencies that law students (the persons served 

by the professorate) need to demonstrate to secure 

meaningful employment and to serve clients well.

Competencies That Legal Employers Value in the 

Decision to Hire a New Lawyer

In 2013 and 2014, I conducted four surveys of legal 

employers in Minnesota to capture the competencies 

considered most important by those legal employ-

ers (on a scale from 0 as “not considered” to 5 as 

“critically important”). Table 3 shows the averages 

of those four surveys. (The legal employers surveyed 

included the 14 largest law firms of 67–740 lawyers, 

23 small law firms of 2–9 lawyers, 18 county attor-

ney’s offices, and all 6 regional legal aid offices.) 

Overall, there is wide agreement among these 

types of legal employers on the competencies that 

are important in the decision to hire a new lawyer. 

In addition to the observations made in the table, all 

four types of legal employers believe that the compe-

tencies from number 16 (Seeks feedback/responsive 

to feedback) up to number 9 (Project management 

including high quality, efficiency, and timeliness) are 

at least important to very important in the decision to 

hire, with one or two types of legal employers rating 

numbers 9–15 as very important to critically important. 
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Competencies That Legal Employers Use to 

Assess Junior Lawyers’ Performance

In May and June 2012, the 14 largest Minnesota 

law firms provided me with their associate evalu-

ation forms.15 All 14 had developed competency 

models and were using them to assess the effec-

tiveness of their associate attorneys. A competency 

model defines the characteristics and skills of the 

most effective and successful lawyers in the firm 

or department and then uses those characteristics/

skills in assessing the performance of junior law-

yers. I found four other published studies nationally 

analyzing the competency models of individual law 

firms ranging in size from 250 to 750 lawyers.16 The 

competencies that these firms and the 14 Minnesota 

firms assessed are listed in Table 4. 

There is a high degree of convergence on the 

competencies the firms assessed, with 12 or more 

Table 2: NCBE Survey of Newly Licensed Lawyers: Top 25 Most Significant Skills and Abilities*

Skills and Abilities Average Significance

1. Written communication 3.77

2. Paying attention to details 3.67

3. Listening 3.60

4. Oral communication 3.58

5. Professionalism 3.58

6. Using office technologies (e.g., word processing and e-mail) 3.56

7. Critical reading and comprehension 3.55

8. Synthesizing facts and law 3.55

9. Legal reasoning 3.54

10. Knowing when to go back and ask questions 3.46

11. Organizational skills 3.46

12. Working within established time constraints 3.44

13. Interpersonal skills 3.44

14. Issue spotting 3.43

15. Decisiveness 3.31

16. Answering questions succinctly 3.30

17. Judgment 3.29

18. Computer skills 3.28

19. Electronic researching 3.26

20. Diligence 3.26

21. Advocacy 3.24

22. Fact gathering and evaluation 3.22

23. Consciousness of personal and professional limitations 3.15

24. Planning and strategizing 3.13

25. Information integrating 3.10

Source: National Conference of Bar Examiners, A Study of the Newly Licensed Lawyer, 2012.

* These 25 skills and abilities were all rated as having an average significance greater than the 3 highest-rated knowledge domains, which were Rules of 
Civil Procedure (3.08), Other Statutory and Court Rules of Procedure (3.06), and Rules of Evidence (3.01).

(text continues on page 12)
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Table 3: Relative Importance of Different Competencies in the Decision to Hire a New Lawyer: 
Average Ratings Across Four Surveys of Legal Employers in Minnesota

vEry important to critically important

Competency
Average  

Significance

1. Integrity/honesty/trustworthiness* 4.76

2. Good judgment/common sense/problem solving* 4.63

3. Analytical skills: identify legal issues from facts, apply the law, and draw conclusions* 4.37

4. Initiative/ambition/drive/strong work ethic* 4.33

5. Effective written/oral communication skills** 4.33

6. Dedication to client service/responsiveness to client** (1st for legal aid offices) 4.29

7. Commitment to firm/department/office and its goals and values* 4.25

8. Initiates and maintains strong work and team relationships** (4th for county attorneys) 4.14

important to vEry important

Competency
Average  

Significance

9. Project management, including high quality, efficiency, and timeliness 3.91

10. Legal competency/expertise/knowledge of the law 3.87

11. Ability to work independently (6th for small firms and 7th for county attorneys) 3.83

12. Commitment to professional development toward excellence 3.68

13. Strategic/creative thinking 3.66

14.

Research skills (9th for large firms) 
(Note that for large firms, Business development/marketing/client retention was 
ranked the 15th most important competency, and for small firms this was ranked 
14th most important, but this competency was not included in the county attorney 
and legal aid office surveys.)

3.62

15. Inspires confidence (8th for large firms) 3.60

16.
Seeks feedback/responsive to feedback (12th for small firms and 11th for county 
attorneys)

3.53

17. Stress/crisis management 3.45

18. Leadership 3.10

19. Negotiation skills 3.10

somEwhat important to important

Competency
Average  

Significance

20. Pro bono, community, bar association involvement 2.48

21. Delegation, supervision, mentoring 2.37

* All four types of legal employers agreed that the competency is very important to critically important.
** Three out of four types of legal employers agreed that the competency is very important to critically important.
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Table 4: Most Common Values, Virtues, Capacities, and Skills Assessed in Associates’ Performance:  
Analysis of Studies on the Competency Models of 18 Law Firms

Competency

Number of Firms  
That Considered Each  
Competency in Their  

Evaluation of Associates

1. Initiates and maintains strong work and team relationships 18

2. Good judgment/common sense/problem solving 18

3. Effective written/oral communication skills 17

4. Project management, including high quality, efficiency, and timeliness 17

5. Business development/marketing/client retention 16

6. Dedication to client service/responsive to client 16

7. Analytical skills: identify legal issues from facts, apply the law, and draw conclusions 15

8. Initiative/ambition/drive/strong work ethic 15

9. Legal competency/expertise/knowledge of the law 14

10. Commitment to professional development toward excellence 12

11. Research skills 12

12. Commitment to firm and its goals and values 10

13. Integrity/honesty/trustworthiness 9

14. Delegation, supervision, mentoring 9

15. Pro bono, community, bar association involvement 8

16. Seeks feedback/responsive to feedback 5

17. Stress/crisis management 5

18. Inspires confidence 4

19. Ability to work independently 4

20. Negotiation skills 4

21. Strategic/creative thinking 4

22. Leadership 2

23. Demonstrates interest in business and financial arrangements with clients 2
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of the firms (66%) assessing 11 of the competencies. 

Nine or more of the firms (50%) assessed 14 of the 

competencies. 

convErgEncE of thE data sEts on 
particUlar corE compEtEnciEs

A general principle of empirical research is to use 

a variety of quantitative and qualitative research 

methods and triangulate to determine if the results 

of different inquiries converge on similar findings 

or themes. The higher degree of convergence among 

the findings, the higher degree of confidence we 

have that the data are accurately answering the ques-

tion posed—in this case, what are the core competen-

cies that new lawyers need to practice law effectively 

and successfully. In comparing the four studies 

whose results are shown in Tables 1–4, the following 

convergence is demonstrated: 

1. We see substantial convergence between the 

Shultz-Zedeck list of lawyer effectiveness factors 

(Table 1) and both the competencies that legal 

employers value in the decision to hire (Table 3) and 

the competencies that legal employers assess in new 

lawyers (Table 4). Assuming that some of the Shultz-

Zedeck factors are implicit in some of the competen-

cies (e.g., “Diligence” is implicit in “Dedication to cli-

ent service/responsiveness to client”), Tables 3 and 

4 and Table 1 reflect the same competencies. (The 

Shultz-Zedeck list also includes some additional 

effectiveness factors, such as “Listening.”) 

2. The NCBE new lawyer survey (Table 2) used 

somewhat different terms than the surveys in Tables 

3 and 4, but Table 5 synthesizes the NCBE skills and 

abilities together with the competencies shown in 

Tables 3 and 4. Table 5 matches the more detailed 

NCBE skills and abilities to the more general compe-

tencies of Tables 3 and 4, and then reorders the gen-

eral competencies to reflect the average significance 

of the associated NCBE skills and abilities. 

3. Finally, we see substantial convergence 

between Tables 3 and 4, with 12 of the top 14 com-

petencies the same in each table. Some competencies 

are ranked identically (e.g., “Good judgment” is 

ranked second in both tables; “Dedication to client 

service/responsiveness to client” is ranked sixth in 

both tables) or similarly (e.g., “Legal competency/

expertise/knowledge of the law” is ranked tenth 

in Table 3 and ninth in Table 4), while the rank-

ing of other competencies is notably different (e.g., 

“Integrity/honesty/trustworthiness” is ranked first 

in Table 3 and thirteenth in Table 4; “Initiates and 

maintains strong work and team relationships” is 

ranked eighth in Table 3 and first in Table 4). 

compEtEnciEs rElatEd to 
profEssional formation: Exploring 
thEir importancE from thE lEgal 
EdUcation standpoint

A number of the most important competencies 

valued in hiring new lawyers (also emphasized in 

assessing junior lawyers’ performance) are what I 

have called the professional formation competencies.17 

These are values, virtues, and habits that can be 

developed over a career: integrity/honesty/trust-

worthiness; good judgment/common sense/prob-

lem solving; initiative/ambition/drive/strong work 

ethic; dedication to client service/responsiveness to 

client; commitment to firm/department/office and its 

goals and values; commitment to professional devel-

opment toward excellence; inspires confidence; seeks 

feedback/responsive to feedback; and leadership. 

The high ranking of most of these professional 

competencies in Table 3 corresponds with the results 

of six earlier studies I have published analyzing dif-

ferent perspectives on the capacities and skills that 
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define professional formation or professionalism. 

These studies reflect the understandings of profes-

sionalism from the organized profession, the legal 

scholars who have written on professionalism, the 

five Carnegie studies on higher education for the 

professions, and exemplary lawyers (professional-

ism award winners). All studies agree that profes-

sional formation encompasses an internalized moral 

core characterized by a deep responsibility or devotion 

to others, particularly the client, and some restraint 

on self-interest in carrying out this responsibility.18 Most 

of the studies also agree that professionalism in the 

legal profession includes these elements: (1) integrity 

and honesty, (2) an internalized standard of excel-

lence at lawyering skills, (3) ongoing solicitation of 

feedback and self-reflection, (4) adherence to the 

ethical codes, (5) public service (especially for the 

disadvantaged), and (6) independent professional 

judgment and honest counsel.19

Probing the foundation of the professional for-

mation competencies listed above, we can indeed 

see that the unstated but implicit foundation for all 

of them is each lawyer’s moral core characterized by 

the internalization of deep responsibility and service to 

others, particularly the client. William Sullivan, the 

co-director of all five Carnegie Foundation for the 

Advancement of Teaching studies of higher educa-

tion for the professions, recognizes the importance 

of this bedrock foundation. Sullivan believes that the 

“chief formative challenge” for higher education in 

the professions is to help each student entering a pro-

fession to move from thinking like a student—where 

he or she learns and applies routine techniques to 

solve well-structured problems—toward the accep-

tance and internalization of responsibility to others 

(particularly the person served) and to foster the 

student’s own development toward excellence as a 

practitioner of all of the competencies of the profes-

sion.20 Whether in law or medicine, each client or 

patient needs to trust that the lawyer or physician is 

dedicated above all else to caring for him or her with 

all of the professional’s ability.21 This is essentially a 

fiduciary disposition, using “fiduciary” in the gen-

eral meaning of founded on trustworthiness. Each 

Table 5: Synthesizing the NCBE Newly Licensed Lawyer Survey Skills and Abilities with the Competencies in  
Tables 3 and 4

1. Integrity/honesty/trustworthiness (NCBE skills/abilities: professionalism)

2.
Effective written/oral communication skills (NCBE skills/abilities: written communication, listening, oral communi-
cation, using office technologies [e.g., word processing and e-mail], answering questions succinctly, and advocacy)

3. Initiates and maintains strong work and team relationships (NCBE skills/abilities: interpersonal skills)

4.
Project management, including high quality, efficiency, and timeliness (NCBE skills/abilities: paying attention to 
details, using office technologies [e.g., word processing and e-mail], knowing when to go back and ask questions, 
organizational skills, working within established time constraints, diligence, and planning and strategizing)

5.
Analytical skills: identify legal issues from facts, apply the law, and draw conclusions (NCBE skills/abilities: critical 
reading and comprehension, synthesizing facts and law, legal reasoning, issue spotting, and information integrating)

6. Dedication to client service/responsiveness to client (NCBE skills/abilities: interpersonal skills, diligence)

7. Good judgment/common sense/problem solving (NCBE skills/abilities: decisiveness, judgment)

8. Research skills (NCBE skills/abilities: computer skills, electronic researching, and fact gathering and evaluation)

9.
Seeks feedback/responsive to feedback (NCBE skills/abilities: consciousness of personal and professional  
limitations)
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student must internalize a fiduciary disposition for 

others, particularly the client.22 

The 2014 Report and Recommendations of the 

ABA Task Force on the Future of Legal Education 

emphasizes that legal education should give atten-

tion to both the student’s individual interest in 

obtaining meaningful employment23 and the “com-

petencies and professionalism required of people 

who deliver services to clients.”24 The Report also 

emphasizes that “society has a deep interest in the 

competence of lawyers, in their availability to serve 

society and clients, in the broad public role they can 

play, and in their professional values . . . . [S]ociety 

also has a deep interest in the system that trains law-

yers: it directly affects the competence, availability, 

and professionalism of lawyers.”25 

The challenge for higher education as expressed 

by both the Carnegie Foundation studies and the 

goals for legal education expressed by the ABA Task 

Force Report and Recommendations, is to place more 

emphasis on the foundation that underlies the com-

petencies that are ranked highly by legal employers 

in the decision to hire a new lawyer and in assessing 

junior lawyers’ performance. Law schools can meet 

society’s and the profession’s public purposes, as 

well as each student’s individual need for securing 

employment, by fostering each student’s profes-

sional formation competencies. 

conclUsion

Heeding what can be learned from the profession in 

terms of the core competencies needed to practice 

law effectively and successfully can allow us to build 

from strengths in legal education and make changes 

that will serve (1) the enlightened self-interest of 

the profession in terms of better client service and 

more business, (2) law students in terms of focusing 

on competencies that employers want, and (3) law 

schools in terms of better employment metrics for 

graduates and higher applications. The challenge is 

to lean toward greater attention in the curriculum 

and culture of legal education to help each student 

develop competencies that clients and legal employ-

ers want beyond the traditional technical competen-

cies of knowledge of doctrinal law, legal analysis, 

and written and oral communication. 

The data in Table 2 on the NCBE new lawyer 

survey and in Tables 3 and 4 on the competencies 

that legal employers value in hiring new lawyers and 

in assessing existing lawyers agree that a substantial 

number of competencies or skills are more valuable 

for the new lawyer or candidate for employment 

than doctrinal law knowledge domains. However, 

the typical required and elective curriculum at law 

schools heavily emphasizes doctrinal knowledge in 

specialized areas of law. The curriculum should give 

more attention to these competencies that clients and 

legal employers want.  

As mentioned earlier, the larger law firms are 

experimenting with assessment for new lawyers 

on all of these additional competencies. For exam-

ple, the firms assess dedication to client service/

responsiveness to client, pro bono/professional/

community service, commitment to the organization, 

and effective teamwork. If a new lawyer is moving 

toward later stages on these competencies, he or 

she is signaling also an increasing internalization of 

responsibility to others, which is the heart of profes-

sional formation. These law firms are also experi-

menting with structured behavioral interviewing to 

help them identify candidates who can demonstrate 

some of these additional competencies. Interviewers 

using behavioral interviewing probe for information 

about how an individual behaved with respect to a 

specific competency in an actual work- or service-

related situation. This approach is based on a judg-

ment that the best predictor of future conduct on a 

competency is demonstrated past conduct. We can 

learn from this experimentation.
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Legal education can do more to foster each stu-

dent’s development of the professional formation 

competencies. We know far more from recent empir-

ical research about what curriculum, pedagogy, 

and culture are most effective to help each student 

with these additional competencies. We can also 

learn a great deal from medical education, which 

changed its accreditation requirements 15 years ago 

to put more emphasis on the professional formation  

competencies.26

Rapidly changing markets for legal services, 

employment, and law school enrollment offer an 

opportunity to challenge the “expert” model in the 

legal profession and learn from what clients and 

legal employers tell us are the core competencies for 

effective and successful practice of law. What can be 

distilled from the available data on these core com-

petencies can help guide key stakeholders in legal 

services and legal education toward improving the 

future of the legal profession—both for clients and 

for prospective lawyers. 
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C
anada’s provincial and territorial Law 

Societies have successfully established 

a national system of interprovincial and 

interterritorial lawyer mobility that, 

with modest exceptions, has eliminated related reg-

ulatory barriers. The Law Societies, consistent with 

this opening up of lawyer mobility, have embarked 

on a collective project to develop and implement 

national bar admission standards, an effort that has 

shown significant recent progress. 

a BriEf ovErviEw of canadian 
lawyEr rEgUlation 

The challenges in opening up lawyer mobility in 

Canada have been considerably less daunting than 

they might be in the United States because of the 

self-governing mode of lawyer regulation in Canada. 

Canada’s 14 provincial and territorial Law Societies 

each have statutory responsibility to regulate lawyers 

in the public interest. Each Law Society’s authority is 

found in its applicable provincial or territorial stat-

ute. For each province and territory, its Law Society 

is the sole regulatory body for lawyers, includ-

ing for bar admission, bar examinations, minimum 

continuing legal education, discipline, remediation, 

professional ethics, trust accounting, and mandatory 

professional liability insurance.1 

Unlike in the United States, Canadian courts 

have only a narrow role in regulating lawyers, most 

notably by way of judicial review, when a Law 

Society is alleged to have acted outside of its statu- 

tory jurisdiction. The Law Society of British Columbia, 

for example, is the self-governing authority for BC 

lawyers, with its own statutory mandate to regulate 

the legal profession. The Law Society derives its 

authority from the provincial Legal Profession Act. 

The governors, known as benchers, are elected by BC 

lawyers, and the Law Society of BC is fully funded 

by BC lawyers’ mandatory annual dues, at no cost to 

the public.

The 14 Law Societies have formed the Federation 

of Law Societies of Canada (“Federation”), a nonstat-

utory organization in which all Law Societies are vol-

untary members. The Federation operates through 

its national Council, which includes one representa-

tive from each Law Society. The Federation is the 

vehicle through which the Law Societies act together, 

by consensus.

The Federation has become the focal point for 

Law Societies’ collective action on a wide range of 

issues critical to the protection of the public. Recent 

and current Federation projects include establishing 

interprovincial and interterritorial lawyer mobility; 

national bar admission standards; law school accred-

itation standards; national discipline standards; a 

national Model Code of Conduct; and CanLII, a 

national virtual law library.

The Canadian Bar Association is a separate, 

voluntary organization, much like the American  

Bar Association but without any regulatory role, 

moving toward national Bar admission 

standards in canada

by Alan Treleaven
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including no role in relation to law school accredita-

tion. The Canadian Bar Association has its own pro-

vincial and territorial branches. There is no Canadian 

equivalent to the United States’ National Conference 

of Bar Examiners or to the state bar associations.

“Law Society” in other countries does not mean 

the same thing as in Canada. For example, in the 

United Kingdom, Ireland, Australia, and New 

Zealand, Law Societies are significantly less power-

ful as regulators, and all have lawyer advocacy func-

tions. Canadian Law Societies do not have lawyer 

advocacy functions.

canadian Bar admission 
rEqUirEmEnts

Each Law Society prescribes four fundamental 

requirements for admission to the bar. Successful 

admission applicants must

1. hold either

a. an accredited Canadian law degree or,

b. for holders of a foreign law degree, such as 
a U.S. degree, a Certificate of Qualification 
issued by the Federation’s National Commit-
tee on Accreditation;

2. complete the provincial or territorial Law Society 
bar admission training program and competency 
testing, including bar examinations;

3. satisfy the Law Society character and fitness 
requirements; and

4. complete articling (a law firm clerkship).

Accredited Canadian Law Degree 

In 2010, Law Societies, through the Federation, 

approved national requirements for Canadian law 

degree accreditation. These new national law degree 

requirements are expressed in terms of competencies 

in basic skills, ethical values, and core legal knowl-

edge, all of which students are expected to acquire 

during law school. The Federation leaves it to each 

law school to demonstrate that its graduates accom-

plish the required competencies, although there 

must be specific instruction in ethics and profession-

alism in a stand-alone course.

Processes for implementation and monitoring 

of the new standards will apply for the first time to 

students graduating from law school in 2015. The 

Federation has established the Law Degree Approval 

Committee and has appointed three Federation 

Council members (who are practicing lawyers), three 

law school deans, and one Law Society senior staff 

representative as its members.

Certificate of Qualification 
Law Societies, through the Federation, have estab-

lished the National Committee on Accreditation 

(NCA) to review the academic training and practice 

experience of applicants with non-Canadian law 

degrees and to determine what requirements each 

applicant must complete to obtain a Certificate of 

Qualification, which is a certificate of equivalency to 

a Canadian law degree. Individual Law Societies no 

longer involve themselves in this process.

A combination of self-study examinations or, 

less frequently, attendance at a Canadian law school 

for completion of stipulated courses is generally nec-

essary to fulfill the NCA’s requirements.

The NCA includes two practicing lawyers, two 

law school deans, one Law Society senior staff mem-

ber, and one lay member.

Bar Admission Training Program and Competency 

Testing 

Each Law Society has its own requirement for 

successful completion of a Law Society post–law- 

school bar admission training program and compe-
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tency assessments. There are as yet no national bar  

examinations.

The Law Society of BC program, for example, 

is the Professional Legal Training Course. Law 

school graduates attend the Law Society’s manda-

tory 10-week program, during which they focus on 

lawyering skills, professional responsibility, prac-

tice management, and transactional knowledge in 

an interactive, small-group setting. The program 

includes two comprehensive bar examinations and 

four skills assessments (client interviewing, legal 

writing, legal drafting, and courtroom advocacy), 

and students are required to obtain a passing grade 

in each. The program is funded primarily by a com-

bination of student tuition and BC lawyers’ annual 

Law Society dues.

Character and Fitness Requirement 

To ensure protection of the public, maintenance of 

high ethical standards, and public confidence in the 

legal profession, all Law Societies review applica-

tions for admission to ensure that applicants are of 

good character. Eight of the 14 Law Societies (includ-

ing BC) also review applicants’ medical fitness.

As a first step in the process, Law Societies 

obtain information about a range of factors to assist 

in their evaluations. Each Law Society has its own 

application forms and procedures to gather the infor-

mation, falling into the following categories:

•	 educational background and disciplinary 

history;

•	 employment background and history of dis-

missal, suspension, or forced resignation;

•	 previous criminal convictions (and for some 

Law Societies, charges), civil claims for 

fraud, disciplinary history in another juris-

diction or profession, denial or revocation of 

a license or permit, bankruptcies, civil judg-

ments, or failure to obey a court order; and

•	 for eight Law Societies, medical fitness, 

including addiction to or dependency on 

alcohol or drugs; treatment for a psychiatric 

condition, including schizophrenia, para-

noia, and major mood disorders; or having 

been the subject of a committal order under 

relevant mental health legislation.

A law school graduate must provide information 

about character and fitness to the Law Society when 

applying to the Law Society for admission. If any 

issues are raised by the application, the information 

is reviewed by a Law Society committee responsible 

for admissions. If the concerns cannot be resolved 

by an exchange of information about the applicant’s 

background, or in a summary fashion, it may be nec-

essary to conduct a Law Society investigation into 

the applicant’s character by a special hearing com-

mittee constituted for that purpose. This is a quasi-

judicial hearing, providing the applicant with an 

opportunity to make submissions, present evidence, 

and respond to Law Society concerns. An applicant 

is entitled to appeal the special hearing committee’s 

decision to a Law Society–appointed review board.

Articling  
All Law Societies require applicants for bar admis-

sion to spend a period of service with a practicing 

lawyer, generally known as an articling principal, as a 

component of the mandatory bar admission training 

requirements. This articling training is intended to 

provide practical experience in the day-to-day tasks 

of a lawyer. This involves the acquisition of legal 

practice skills and learning to apply, in a practical 

way, what has been learned in law school and the 

bar admission training program. The articling term 

ranges between 6 and 12 months, according to the 

requirements of individual Law Societies.
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The articling requirement is rooted in historical 

methods of training lawyers and is reinforced by the 

mandate of Law Societies to ensure that lawyers are 

competent to serve clients when admitted to prac-

tice. Although articling is not highly regulated, Law 

Societies have published articling guidelines, which 

include both requirements and recommendations 

for the content of the articling experience. A typi-

cal example is the Articling Guidelines of the Law 

Society of British Columbia, which outline the objec-

tives for articling by describing the obligations of 

articling principals and students. Articling principals 

in BC must ensure that students

•	 are instructed generally in the various 

aspects of the practice of law and profes-

sional conduct;

•	 are advised of their professional obliga-

tions, including as expressed in the Legal 

Profession Act of the Law Society of British 

Columbia, the Law Society Rules of British 

Columbia, and the Code of Professional 

Conduct for British Columbia;

•	 are given adequate instruction in profes-

sional conduct and responsibility toward the 

courts, clients, the public, and other mem-

bers of the profession;

•	 are instructed that lawyers are required to 

maintain competence and keep current in all 

areas of law in which they practice; and

•	 become familiar with sound general office 

practice, such as responding promptly to 

correspondence and telephone calls, main-

taining general and trust accounts, and other 

day-to-day operations of a law office, and 

are shown how to deal with clients in a com-

petent and courteous manner.

Law Societies typically require the filing of 

articling education plans and articling checklists or 

evaluations, including reports when the articling 

term is complete. Although the purpose of these 

requirements is to enable the Law Society to oversee 

the articling experience and ensure competence on 

admission, there is considerable room for improve-

ment. The most frequently voiced concern about 

articling is the challenge for Law Societies in ensur-

ing a reasonable quality of experience in all articling 

placements. 

lawyEr moBility in canada

Beginning in the 1980s, and perhaps earlier, it became 

apparent that as client legal matters increasingly 

expanded across provincial borders, it was becom-

ing cumbersome for clients to retain lawyers in 

multiple jurisdictions to address component pieces 

of the same legal matter. In 2002, most Law Societies, 

through the Federation, negotiated the National 

Mobility Agreement,2 permitting lawyers to move 

with ease to other Canadian provinces or work 

temporarily in other Canadian provinces. In the 

ensuing years, the National Mobility Agreement was 

expanded so that today all Law Societies are partici-

pants under the National Mobility Agreement 2013.3 

There are two types of interjurisdictional lawyer 

mobility within Canada.

1. Temporary Mobility: A lawyer who is currently 

licensed by a Law Society, regardless of length 

of time or practice experience, is permitted to 

provide legal services temporarily in another 

province for up to 100 days annually, without 

obtaining a permit or checking in.4 There is no 

requirement for further training, articling, or bar 

examinations, although there can be mobility 

restrictions based on disciplinary status. Law 

Societies together maintain the Interjurisdictional 
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Database to enable them to identify conveniently 

whether a particular lawyer is eligible to practice 

law in another Canadian province on a tempo-

rary basis.

2. Transfer (permanent mobility): Transfer is the 

approximate equivalent to admission on motion 

in the United States, although it is administered 

by the Law Societies, with the courts having no 

role. A lawyer who is licensed by a Law Society 

in a province or territory may, by transfer, be 

admitted to the bar of another province or terri-

tory without completing further training, arti-

cling, or bar examinations, regardless of length 

of time or practice experience. There is only 

a reading requirement, which is based on the 

bar examination reading materials, and comple-

tion of which is verified by lawyer affidavit. 

The applicant lawyer must also satisfy the Law 

Society character and fitness requirements.

national admission standards 
proJEct

In 2009, Canada’s provincial and territorial Law 

Societies collectively approved, through the 

Federation, a plan for a project to develop and imple-

ment national standards for admission to the legal 

profession in Canada. Consistency in admission 

standards and candidate assessment were identified 

as key goals of the project. The project is intended to 

build on the national requirements for Canadian law 

degree accreditation that were approved in 2010.

Identification of the competencies required for 

new members of the profession to practice compe-

tently was a key element of the first phase of the proj-

ect. The drafting of a common standard for ensuring 

that applicants meet the requirement to be of good 

character is another key component of the first phase 

of the National Admission Standards Project.5

Another important benefit of establishing na-

tional bar admission standards could be a reduction 

of the duplication of effort and expense that exists in 

the current system in which each Law Society devel-

ops and manages its own processes and standards 

for evaluating applicants.

Motivation for the Project

The most compelling argument for consistent admis-

sion standards flows from the mobility of members 

of the legal profession in Canada. Beginning with the 

signing of the National Mobility Agreement in 2002, 

lawyers in Canada have been able to move with rela-

tive ease between jurisdictions.

Although one of the underlying premises of the 

National Mobility Agreement was that the standards 

for admission in all Canadian jurisdictions were rea-

sonably comparable, the reality is that there are some 

significant differences in both the standards and pro-

cesses employed by the different Law Societies. The 

mobility of lawyers between jurisdictions not only 

makes such differences difficult to justify—it makes 

them undesirable.

In deciding to undertake the development of 

national admission standards, Law Societies col-

lectively recognized that common standards would 

provide each jurisdiction with the assurance that all 

lawyers practicing in that jurisdiction have met the 

same standards of competence regardless of where 

they were first admitted.

Competency Profile 

The first phase of the National Admission Standards 

Project involved identifying the competencies 

required for new lawyers to practice competently. To 

ensure that the Competency Profile was developed 

in accordance with best practices, the Federation 

established a National Admission Standards Project 



The Bar Examiner, September 201422

Steering Committee from Law Society leaders and 

senior staff. In undertaking its work, the Steering 

Committee worked with the Law Societies to ensure 

that their views and interests were reflected in  

the standards. The Steering Committee engaged a 

consultant, Professional Examination Service (PES), 

a nonprofit organization with extensive experience 

in credentialing. 

PES guided the work on the Competency Profile 

from the outset of the project. Taking as a starting 

point the various competency profiles currently in 

use by the Law Societies, an outline was created 

that organized the competencies into categories of 

substantive legal knowledge, skills, and tasks. A 

Competency Development Task Force, comprising 

11 practitioners from every region in Canada in 

their first 10 years of practice, fleshed out the pro-

file to reflect the tasks actually performed and the 

knowledge and skills actually required of general 

practitioners at the time of admission. This draft was 

then reviewed by 30 practitioners who were identi-

fied and recruited with the assistance of the Law 

Societies.

In accordance with best practices, the revised 

draft profile was then validated through a survey of 

entry-level lawyers, the National Entry to Practice 

Competency Profile Validation Survey. Almost 7,000 

lawyers who had been admitted to the bar within 

the past five years were invited to participate in the 

survey. Of those invited, 1,187, or 17.2%, did so.6 

Respondents were asked to rate each individual 

competency on two scales: how frequently they per-

formed or used the competency, and how serious the 

consequences would be if an entry-level practitioner 

in their area of practice did not possess or was unable 

to perform the competency. They were also given an 

opportunity to identify any competencies that they 

believed were missing from the profile. The data 

from the survey was used to refine the Competency 

Profile to ensure that it would accurately reflect the 

required competencies.7

By adhering to best practices in the development 

of such profiles, Law Societies can be confident that 

the Competency Profile reflects the legal knowledge, 

skills, and tasks that new members of the profession 

actually require when they begin to practice law.

Current Status of the Competency Profile

The National Entry to Practice Competency Profile 

for Lawyers and Quebec Notaries was adopted by 

the Federation Council in September 2012 and is now 

recognized by all Law Societies as a national stan-

dard for admission to the legal profession.8 The next 

step, now under way, is for Law Societies to develop 

and approve a plan for implementation.

In approving the Competency Profile, Law 

Societies also approved a process for examining 

possible options for implementation, including the 

critical questions of what Law Society pre-admission 

teaching and training will be provided and how 

candidates will be assessed to ensure that they meet 

the standards.

The National Admission Standards Project 

Steering Committee is assessing information on 

possible implementation options and exploring the 

implications of each option for the Law Societies, 

with the goal of achieving a high level of consistency 

in admission standards. The Steering Committee’s 

eventual recommendations will be submitted to the 

Law Societies for approval.

Implementation of the Competency Profile

The current second phase of the National Admission 

Standards Project focuses on how to assess or exam-

ine the competencies in the Competency Profile. An 

assessment model based on demonstrating achieve-

ment of defined competence standards should pro-

vide tangible evidence of competence. 
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PES was retained to identify a range of options for 

assessment of the competencies in the Competency 

Profile. The PES report is structured around four 

areas:

•	 the priority for assessment of each 
competency,

•	 the point in the training and development of 
potential entrants to the profession at which 
the competencies might be assessed,

•	 the criteria to guide the selection of assess-
ment options, and

•	 the potential assessment methods that Law 
Societies might consider for adoption.

An important factor in selecting an assessment 

method is determining the relative emphasis to be 

placed on each competency in an overall assess-

ment scheme. The first step was to use the data from 

the National Entry to Practice Competency Profile 

Validation Survey to prioritize the 117 competen-

cies set out in the profile. This analysis drew on the 

information from the survey about the frequency of 

use of each competency, as well as the consequences 

of a lawyer not having the competency.

The prioritization exercise demonstrated that 

skills are the highest-priority category of competen-

cies to be assessed. While all competencies must 

be assessed, this suggested that, within the overall 

assessment regime, the relative focus on skills should 

be greater than the focus on knowledge and tasks.

The PES report also considers which competen-

cies are most appropriate for assessment by Law 

Societies and the point in the learning and admis-

sions process at which the assessments might occur: 

during law school (for competencies that mirror the 

law school degree national requirements), during the 

bar admissions process, or during articling.

The report provides a list of criteria to be 

taken into account when selecting an assessment  

method. Criteria include the reliability of the assess-

ment method (psychometric consideration) and how 

much it would cost to develop and deliver (practical 

consideration).

Finally, the PES report sets out potential assess-

ment methods and related considerations.

•	 Skills are the highest-priority category of 
competencies to be assessed.

•	 Most skills and all knowledge competencies 
can be effectively assessed through written 
tests that permit a wide sampling of cogni-
tive abilities (e.g., knowledge, knowledge 
application, knowledge about how to per-
form skills).

•	 Carefully constructed written tests are psy-
chometrically sound and relatively cost-
effective.

•	 Other modes of assessment that more closely 
approximate practice (e.g., case-based and 
simulated practice assessments) are more 
costly and complex to develop and score. 
They should be reserved for the highest-
priority aspects of competence, particularly 
those aspects that cannot be assessed by 
other means.

•	 For higher-priority skills that cannot other-
wise be assessed through written tests (e.g., 
oral communication, advocacy, negotiation), 
performance-based assessment is preferable.

•	 The ability to perform job tasks (e.g., draft 
an opinion letter, interview a client) can 
be assessed through either performance-
based or on-the-job assessment (e.g., during  
articling).

•	 Assessment on the job may be costly and 
administratively challenging to implement, 
and it is possible to devise written assess-
ments that capture some aspects of the task, 
as well as the knowledge and skill base that 
underlies successful task performance.
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•	 The information from the prioritization exer-
cise should be used to make data-informed 
decisions in designing the overall assess-
ment scheme.

•	 Both practical considerations and those 
grounded in evaluation theory must be 
weighed in selecting an appropriate assess-
ment method. The reliability of the assess-
ment instrument (i.e., its accuracy: the extent 
to which it yields the same result on re-
peated trials) and its validity (i.e., its success 
at measuring what it is intended to measure) 
are primary considerations for ensuring that 
accurate decisions are made about who is 
admitted to practice.

The Importance of Matching Assessment Methods 

to Competencies

The PES report relies on Miller’s pyramid of com-

petence (“Miller’s Pyramid,” introduced in 1990 by 

psychologist George Miller) for assessing profes-

sional competence. Miller’s Pyramid was developed 

for clinical practice in medicine and can be applied 

to all professional competencies. It provides a frame-

work for assessing competence and enables com-

petencies in the Competency Profile to be matched 

with assessment methods correlated to the various 

levels in the pyramid: knows, knows how, shows how, 

and does.

•	 Knows is at the base of the pyramid. 

Assessment at the knows level measures 

whether a candidate possesses specific 

knowledge (e.g., knowledge of the ethics 

and principles of client confidentiality apply-

ing to legal practice). Assessment meth-

ods appropriate to the knows level include  

multiple-choice, true-false, fill-in-the-blank, 

and short-answer questions.

•	 The next level up the pyramid is knows 

how. At the knows how level, candidates are 

assessed on their ability to apply knowledge 

in a professionally relevant context (e.g., 

candidate evaluates a client confidentiality 

dilemma; given relevant facts and law, can-

didate knows how to apply legal reasoning 

to analyze the legal issues). At the knows 

how level, possible assessment methods 

include multiple-choice questions (including  

scenario-based questions), short essay ques-

tions, and oral examinations.

•	 Moving up the pyramid, the next tier is the 

shows how level, which demonstrates the 

integration of knowledge and skills into per-

formance of the competency in a controlled 

environment (e.g., candidate demonstrates 

how to respond to an ethical dilemma in the 

context of conducting a mock interview of a 

client). Examples of the types of assessment 

at the shows how level include simulations 

and clinical examinations.

•	 At the top of the pyramid is does. Assessment 

at the does level captures a candidate’s actual 

performance in the workplace (e.g., the can-

didate demonstrates the ability to draft a 

demand letter on the job). Checklists and 

rating scales administered by peers or super-

visors, direct or video observation, and port-

folios of actual work samples are examples 

of assessments used at the does level.

For each category of competency in the 

Competency Profile (knowledge, skills, and task 

abilities), one or more levels of assessment in Miller’s 

Pyramid might be appropriate. Knowledge can read-

ily be assessed at the knows and knows how levels; 

skills at the knows how, shows how, and does levels; 

and tasks at the shows how and does levels. The 

prioritization exercise ensures that the selection 

of an assessment mechanism is data-driven and is 
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connected to the knowledge, skill, and task compe-

tencies entry-level lawyers must possess to practice  

competently.

Although the report proposes that many skills 

and all knowledge competencies can be assessed 

through written tests, for the skills that were ranked 

highest in priority, more authentic assessments 

requiring demonstration of skills are desirable. This 

is consistent with the practice in many Law Societies, 

where skills such as advocacy, negotiation, and inter-

viewing/oral communication are assessed by live 

performance.

The current project goal is to develop a national 

consensus on the methods for assessing the com-

petencies in the Competency Profile. Once consen-

sus is reached, it will be necessary to determine 

how to implement the chosen assessment options. 

Ongoing communication and collaboration among 

Law Societies are essential.

Good Character Standard

Although applicants for admission across Canada are 

required to be of “good character,” there is as yet no 

agreed-upon statement of exactly what an applicant 

must demonstrate to meet the requirement. Critics 

argue that the standard is vague and difficult to 

define and apply and, as a result, creates uncertainty 

for applicants. Development of a common good char-

acter standard is intended to remedy this by ensur-

ing that the required elements of good character are 

clearly articulated and defensible and that the pro-

cess for assessing candidates is consistent and fair.

Under the overall direction of the National 

Admission Standards Project Steering Committee, a 

Working Group has been working to articulate the 

rationale for and the elements of the standard. The 

Working Group has also been asked to address the 

issue of fitness. Recognizing the importance of not 

confusing the two concepts, because issues of medi-

cal fitness have nothing to do with an applicant’s 

character, the Working Group is focusing separately 

on good character and fitness and has begun with 

good character. (The Working Group recommended 

that a separate Fitness Task Force be created to 

explore fitness issues—both at entry to the profession 

and throughout a legal professional’s career. A rec-

ommendation about fitness to practice may be made 

in the future; in the meantime, the Law Societies may 

choose to continue their current practices regarding 

fitness enquiries.)

The Working Group has been consulting with 

Law Societies on its draft framework for a good 

character standard, named the National Suitability to 

Practice Standard. The use of “suitability” instead of 

“good character” reflects a concern about the ability 

to accurately define “character.” The Working Group 

is recommending that Law Societies move away from 

the notion of “character,” articulating in its place spe-

cific attributes, such as honesty, integrity, and candor, 

that lawyers must possess and that together speak to 

the candidate’s suitability to practice law. The draft 

framework therefore opens with a statement of the 

principles that are relevant to assessing whether an 

applicant is suitable for the practice of law, such as 

protection of the public, the setting of high ethical 

standards, and public confidence in the profession, 

as well as public expectation that members of the 

profession will act with honesty and integrity.

The overarching principles are followed by a 

discussion of the factors relevant to an assessment of 

suitability. The draft framework identifies four key 

factors: respect for the rule of law and the adminis-

tration of justice, honesty, governability, and finan-

cial responsibility. The draft framework concludes 

with a discussion of the tools that can be used to 

gather information on suitability, and guidance for  

investigations and hearings. A proposed standard 
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Respect for the Rule of Law and the Administration of Justice
1. Have you, or has any business that you control, ever been found in contempt of an order of a court or an administrative 

tribunal? 
2. Have you, or any business that you control, ever violated an order of a court or an administrative tribunal? 
3. Has a Court ever made a finding: 

a. That you, or any business that you control, is a vexatious litigant? 
b. That you, or any business that you control, has abused the process of the court? 

4. Have you ever failed to respond to a warrant or subpoena?
5. Has there ever been a conviction or finding of liability against you, or any business that you control, involving a breach of 

trust, fraud, perjury, misrepresentation, deceit, forgery, dishonesty, or undue influence in any civil, criminal, or administra-
tive proceeding? 

6. Has a court or an administrative tribunal ever determined that your evidence was not credible? 
7. Are there any outstanding warrants, judgments or court orders against you or any business that you control? 
8. Have you, or any business that you control, ever been the subject of an order enjoining you from the unauthorized practice 

of law, or are there any outstanding allegations of unauthorized practice of law outstanding against you or any business 
that you control? 

9. Have you ever been charged in Canada or anywhere else with a crime, offence, or delinquency under any statute, regula-
tion, ordinance or law? 

10. Are you a member of an organization that advocates violence or unlawful discrimination? 

Honesty
1. Have you ever been refused admission to any post-secondary institution or similar institution for the stated reason of dis-

honesty or other misconduct? 
2. Have you ever been suspended, expelled or penalized for misconduct (including warning, placed on probation, permitted 

or advised to resign in lieu of discipline) while attending a post-secondary institution? 
3. Are you currently the subject of any allegations of misconduct by a post-secondary institution? 
4. Have you ever been refused admission as a student-at-law, articled clerk, or similar position in any other professional body?
5. While undertaking studies for the purpose of admission to a professional body (law or other) have you ever been sus- 

pended or expelled or penalized for misconduct (including warning, placed on probation, permitted or advised to resign in 
lieu of discipline)? 

6. Have you ever been discharged, suspended, disciplined, or permitted to resign from employment in lieu of discipline due 
to allegations of misconduct? Misconduct includes dishonesty or human rights code violation or other inappropriate  
conduct. 

7. Have you ever been a member of a group that advocates conduct that violates the Criminal Code, human rights or privacy 
legislation? If you answer yes, please provide the name of the group and describe the extent of your participation in it. 

Governability
1. Have you ever been suspended, disqualified, censured or disciplined as a member of any profession or organization or as 

the holder of a public office? 
2. Have you ever been denied a license or had a license revoked for any business, trade or profession? 
3. Have you ever been or are you currently the subject of any charges, complaints, grievances (formal or informal), investiga-

tions, findings, proceedings, or concerns regarding your conduct as a member of any profession or organization or as the 
holder of a public office? 

4. Have you ever been cautioned, warned, or your conduct subject of a regulatory advisory by a Canadian law society? 
5. Have you ever applied for and been refused a license from a regulatory body where proof of good moral character or  

fitness to practice was required? 

Financial Responsibility 
1. Are you now, or have you ever been a bankrupt, made a proposal under the Bankruptcy and Insolvency Act, or made any 

other formal declaration of insolvency? 
2.  Has any corporation, partnership, or business entity over which you have or had control become bankrupt or made a  

proposal under the Bankruptcy and Insolvency Act, or made any other formal declaration of insolvency? 
3.  Have you, in the last two years, been in default, or are you currently in default of any financial obligation, including any 

loan, debt or credit? 
4.  Have you ever misused your position to obtain financial advantage, or misused your position of trust in relation to vulner-

able people?

Source: Federation of Law Societies of Canada, National Suitability to Practise Standard Consultation Report, July 2013.

draft national sUitaBility to practicE standard 
qUEstionnairE for consUltation (JUly 2013)
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questionnaire for use as an initial screening tool that 

includes questions relating to the four categories 

of conduct, as well as the rationale for the ques-

tions and guidance for assessing the answers, is 

included in the draft framework. (See page 26 for 

the Draft National Suitability to Practice Standard 

Questionnaire for Consultation, showing the ques-

tions from the four categories of conduct.) The draft 

framework continues to be the subject of consulta-

tion and is therefore a work in progress.

conclUsion

Canadian Law Societies, through the mechanism of 

the Federation, have placed themselves on a focused 

track toward establishing comprehensive national 

standards for bar admission. Driven by the rapid 

progress in Canada toward bringing down regula-

tory barriers to the cross-border practice of law, 

Canada’s National Admission Standards Project 

seeks to achieve consistency in admission standards 

and candidate assessment among Canada’s Law 

Societies. With the identification of the key compe-

tencies required for new members of the profession 

and the drafting of a common standard for ensuring 

that applicants meet the requirement to be of good 

character, Canada’s Law Societies will be assured 

that all lawyers practicing in their jurisdictions have 

met the same standards of competence and suitabil-

ity to practice regardless of where they were first 

admitted. 

notEs
1. The legal system of the province of Quebec is grounded in 

part in the French civil law system, and there are some dif-
ferences between the system for self-governance of Quebec 
lawyers and the system used for lawyers elsewhere in 
Canada. Quebec is a participant in the national programs and 
initiatives described in this article, although there are some 
differences unique to Quebec that are not described in this 
article.

2. National Mobility Agreement, Federation of Law Societies 
of Canada, December 7, 2002, available at http://www.flsc 
.ca/_documents/MobilityAgreementNov2002FINAL.pdf.

3. National Mobility Agreement 2013, Federation of Law 
Societies of Canada, October 17, 2013, available at http://
www.flsc.ca/_documents/MOBILAgreement2013Final.pdf.

4. Quebec and the three territories do not fully participate in 
this open regime of temporary mobility but instead require a 
visiting lawyer to obtain a permit.

5. For additional detail about the phase 1 process beyond what 
is discussed in this article, see National Admission Standards 
Project, Phase 1 Report, September 2012, available at http://
www.flsc.ca/_documents/NASReportPhase1Sept2012.pdf.

6. The 17.2% participation rate is consistent with return rates 
for other surveys of the profession. PES confirmed that this 
rate is sufficient to provide statistically reliable data.

7. For additional detail about how the National Entry to 
Practice Competency Profile Validation Survey was con-
ducted and the survey results, see National Admission 
Standards Project, National Entry to Practice Competency 
Profile Validation Survey Report, Federation of Law Societies 
of Canada, September 2012, available at http://www.flsc 
.ca/_documents/NASSurveyReportSept2012.pdf.

8. National Admission Standards Project, National Entry 
to Practice Competency Profile for Lawyers and Quebec 
Notaries, September 2012, available at http://www.flsc.ca/ 
_documents/NASCompetenciesSept2012.pdf.
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william mitchEll collEgE of law’s 
hyBrid program for J.d. stUdy: 

answEring thE call for innovation

by Eric S. Janus, Gregory M. Duhl, and Simon Canick

I
n January 2015, William Mitchell College of 

Law will launch the first American Bar Asso-

ciation (ABA)−approved, on-campus/online 

J.D. program to further the college’s mission: 

to provide accessible, experiential, rigorous training 

for tomorrow’s lawyers. Known as the hybrid pro-

gram, it will offer a legal education to talented, hard-

working students who cannot access a traditional 

J.D. program because of location or family or work 

commitments. In this article, we explain the origins 

and pedagogical foundations of the program, as well 

as give an overview of the program.

dEvElopmEnt of thE hyBrid 
program

William Mitchell College of Law is an independent, 

ABA-approved law school in St. Paul, Minnesota. 

The college was founded as a night law program 

in 1900 by lawyers and judges who sought to make 

a legal education more accessible, particularly to 

working professionals, young people, and those 

with families. The school won the ABA’s approval in 

1938 and supplemented its part-time night program 

in 1975 by adding daytime classes and a full-time 

option. 

thE collEgE dEvElops a plan for 
harnEssing tEchnology to fUrthEr 
its mission

About four years ago, the college’s faculty began 

exploring ways in which the school might take 

advantage of technological advances to further its 

mission of offering accessible and practical legal 

education.  To that end, the college developed a plan 

for a “hybrid” J.D. program, combining intensive 

on-campus programming with online instruction. 

Implementation of the plan required a variance from 

the ABA’s “distance education” Standard.1   

Under ABA Standards, J.D. students are permit-

ted to enroll in no more than 15 credits of distance 

education courses.2 The ABA Standards do permit 

a modest amount of distance learning in traditional, 

face-to-face courses, however. Specifically, courses 

in which up to one-third of instruction takes place 

online are not treated as distance education.3 Thus, 

under existing ABA Standards, a law school could 

deliver a significant proportion of its instructional 

hours online: combining the 15 distance education 

credits and the distance learning in face-to-face 

courses, law schools are allowed to provide approxi-

mately 45% of their instructional hours online.4  

The college’s proposed hybrid curriculum 

required a simple variance from the ABA Standards. 

The college’s variance request focused on the pro-

portion of distance learning permitted in traditional 

classes. Specifically, the college proposed to count as 

“traditional” (i.e., face-to-face, non-distance learning) 

all classes in which up to one-half (rather than one-

third) of instructional hours are completed online. A 

formal request for this variance was submitted to the 
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ABA Section of Legal Education and Admissions to 

the Bar in the summer of 2013. 

thE aBa sEction coUncil grants 
thE collEgE a variancE from its 
standards 

The Accreditation Committee of the ABA Section of 

Legal Education approved the variance in September 

2013, which was followed by Section Council ap-

proval in December 2013. Though modest, this 

change allows for a much more innovative and effec-

tive use of e-learning tools in the context of a hybrid 

or “blended” program and reduces dramatically the 

amount of time law students must be on campus. 

The variance allows the college to admit four 

entering classes of students under the program, 

with a limit of 96 students per entering class. The 

college must also provide detailed annual reports to 

the ABA Section Council, providing information on 

matters such as applications and admissions, attri-

tion, student course evaluations, and the manner in 

which students in the program are provided with 

skills training and other services and opportunities 

that are comparable to the college’s traditional J.D. 

program.

how thE hyBrid program works

As its name suggests, the hybrid program combines 

on-campus and online instruction. The four-year 

part-time program has two distinctive features. 

On-Campus Simulations and Externships Provide 

Experiential Learning

First, it has an experiential core consisting of eight 

end-of-semester capstones—weeklong on-campus 

simulations—complemented by two semester-long 

externships. The capstone simulations require stu-

dents to integrate the doctrines, skills, and profes-

sional attributes learned during the semester’s online 

instruction while confronting and resolving realistic 

legal and ethical problems under the guidance of 

full-time faculty and adjunct practitioners. These 

practical skills will be further developed in extern-

ships in which students, with the college’s help, 

secure placements in their own communities and 

work under the supervision of practicing lawyers.

Online Coursework Provides the Foundational 

Framework

Second, the hybrid program leverages technol-

ogy to teach students foundational doctrines and 

skills, which provide a framework for the end-of- 

semester capstone simulations. The program faculty 

has developed competencies  and sub-competencies 

for each course. Student proficiency in these compe-

tencies is carefully evaluated through assessments 

developed by the faculty and an instructional design 

team working in concert. 

Deploying interactive and accountable course-

work, the online instruction occupies roughly 12 

weeks of each semester but accounts for only one-

half of the total instructional hours. The remaining 

hours of each semester are accounted for during the 

end-of-semester on-campus capstone weeks. The 

result is roughly a 50/50 split between online and 

on-campus coursework during most semesters. 

Hybrid program students and faculty will utilize 

a sophisticated learning management system (LMS) 

for most course functions. Faculty members will use 

the LMS to post documents, tutorials, and record-

ings, review and grade assignments, build rubrics, 

identify and contact students who may be falling 

behind, moderate discussions, and communicate 

with their classes. Some sessions will take place 

live over the Internet, with recording and archiving 

of classes, polling and quizzing of students, desk-

top sharing, and small group “breakout rooms.”  
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Asynchronous course elements (i.e., those not taking 

place live) will include assigned readings, recorded 

lectures, threaded and graded discussion boards, 

video analysis of students practicing skills (including 

oral argument, client interviewing, and negotiation), 

and various other assessments (including quizzes, 

exams, and essay assignments).

Coursework and Simulations Work Together to 

Support Each Semester’s Curricular Focus

Each semester has a clear and carefully designed cur-

ricular focus that includes a skills course as the foun-

dation along with integrated subject-specific courses, 

totaling three to four courses per semester, for all but 

the final semester. (For the hybrid program course 

sequence, see the sidebars on pages 32 and 33.) The 

final semester consists of one skills course and a key-

stone externship (or clinic), seminar, and long paper. 

The online learning during each semester prepares 

students for the intensive on-campus simulations 

that occur during the end-of-semester capstones; the 

simulations allow students to apply their course-

work to more complex real-world-like factual and 

legal problems, while improving their professional 

judgment under the guidance of professors. Prior 

to the first and third semesters, students attend an 

On-Campus Preparation Week that includes pre-

liminary coursework; the first-semester preparation 

week also serves as an orientation to the program 

logistics and the campus. In addition, the progam 

offers students the opportunity to focus on Indian 

law or law and business (for those concentrating in 

Indian law, the final semester keystone externship is 

replaced by an impact litigation clinic).

The Use of Technology Results in Increased 

Flexibility and Access

More important than the blend of online and on-

campus coursework, however, is the fact that 

technology, in combination with concentrated on- 

campus instruction during the capstone weeks, per-

mits great flexibility and access, making a legal 

education available to students who are unable to 

participate in more traditional programs because of 

their locations or work or family commitments. This 

greater access, along with the care taken by the fac-

ulty in formulating the program, was instrumental to 

the ABA Section Council’s approval of the variance 

request.5

The college intends to matriculate students in its 

hybrid program beginning in January 2015 and has 

received more than 140 applications as of August 

2014.

foUndations of thE hyBrid program

We understand that there will be resistance to the 

expanded use of e-learning technology in legal 

education and that initially there may be skepticism 

regarding whether the hybrid program can provide 

the same quality of professional training as more tra-

ditional options. However, there are good grounds 

for confidence that the students who graduate from 

the hybrid program will be well prepared to practice 

law. In addition, the hybrid program is consistent 

with the growing need for innovation in order to 

facilitate access to legal education and promote 

access to justice.

Innovation in the Delivery of Legal Education Is 

Needed

The Report and Recommendations of the ABA Task 

Force on the Future of Legal Education, released in 

January 2014, identified the need for innovation in 

legal education to increase the professional value 

of the J.D. degree, reduce its cost, and thus foster 

greater access to legal services.6 Additionally, the 

report issued in fall 2013 by the New York City 

Bar Association Task Force on New Lawyers in a 
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Changing Profession, titled Developing Legal Careers 

and Delivering Justice in the 21st Century, struck a 

similar chord, calling for “further innovation in law 

school curricula and in new lawyer training”7 and 

asserting that “innovation in new lawyer prepara-

tion and practice is inhibited by a number of struc-

tural impediments that must be removed.”8 Noting 

the diversity of approaches in higher education, 

the ABA Task Force recommended “a system in 

which law schools with very different missions” 

can develop.9 In a critical passage, the Task Force 

observed that

[o]ne can acknowledge the success of the prevail-

ing model brought into being by the schools, the 

ABA, and the wider profession and still believe 

that it might not be the exclusive way of effec-

tively preparing people to be good lawyers. 

The system of legal education would be better 

with more room for different models.10

To facilitate this diversity of approaches, the Task 

Force called for the elimination or substantial reduc-

tion of a number of accreditation standards, includ-

ing the ABA limitations on distance education.11 

Legal education can no longer conform to a one-

size-fits-all model. The hybrid program satisfies a 

demand in the marketplace for innovative, experi-

ential education that is accessible to students who 

could not otherwise obtain a law degree.

Access to Justice and the Legal Services That 

Are the Foundation of Justice Remain Poorly 

Distributed

There is growing recognition that access to justice has 

become an acute concern in many rural parts of our 

nation. Recent media and academic reports confirm 

that a “legal brain drain” is depriving rural residents 

of access to professional services, including legal rep-

resentation. As the New York City Bar Association 

Task Force report points out, “Rural areas . . . are rife 

with underserved legal needs.”12 The New York Times 

reported that “[r]ural Americans are increasingly 

without lawyers even as law school graduates are 

increasingly without jobs. Just two percent of small 

law practices are in rural areas, where nearly a fifth 

of the country lives.”13 The ABA has acknowledged 

the problem, and in 2012, it issued a resolution urg-

ing “federal, state, territorial, tribal, and local gov-

ernments to support efforts to address the decline in 

the number of lawyers practicing in rural areas.”14

William Mitchell’s hybrid program responds to 

this acute need. The program is, in part, designed 

to attract rural and small-town students who will 

choose to become rural and small-town lawyers. 

Making the program part-time and compressing 

the duration of on-campus learning encourages 

students living in rural areas and small towns to 

keep their lives in their home communities intact, 

being punctuated by only eight weeklong trips to 

William Mitchell’s campus for capstone weeks and 

two weeklong trips for preparation weeks during 

the program. Furthermore, the college has initiated 

the North Star Scholarship, a scholarship designed 

specifically to attract students who live and intend 

to practice in small towns and rural communities.15

The Use of Technology Provides a Means by 

Which to Increase Innovation and Accessibility

E-learning technology has vastly expanded the pos-

sibilities for instruction beyond those available in 

the traditional format of 50-minute classes in which 

students meet three times per week in large amphi-

theater classrooms with fixed seating. The William 

Mitchell hybrid program instead offers a flexible for-

mat, making use of real-time online classes, offline 

individual and collaborative assignments, and reflec-

tive discussion, among many other tools, to meet 

students’ learning needs. 
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In critical ways, the hybrid program is an 

implementation of the “flipped classroom” con-

cept; the use of technology to deliver part of the 

learning experience paves the way for the intense 

capstone weeks that integrate each semester’s 

learning in weeklong, face-to-face approxima-

tions of real practice. (The flipped classroom 

concept, one of four “blended” learning models 

developed by the Khan Academy,16 involves 

students rotating between online delivery of 

instruction from a remote location after school 

[usually at home] and face-to-face teacher- 

guided practice in class during the standard 

school day—with the primary delivery of con-

tent and instruction being online. This method 

differs from the traditional method of students 

merely doing homework practice online after 

school. Instead, what has traditionally been 

done as homework is now done in the class-

room, and what has traditionally been done in 

the classroom is now done at home.) 

Hybrid Education Works 

Derek Bok, former dean of Harvard Law School 

and former president of Harvard University, 

is referenced in William Bowen’s influential 

volume Higher Education in the Digital Age as 

someone who has been “for years remind[ing] 

everyone who will listen[] [that] the lack of care-

ful studies of the learning effectiveness of vari-

ous teaching methods is a long-standing prob-

lem.”17 Bowen, president emeritus of Princeton 

University, also quotes Professor William J. 

Baumol of New York University as observing 

that “‘[i]n our teaching activity we proceed with-

out really knowing what we are doing. . . . I am 

. . . utterly without evidence as to . . . the tools 

the students should learn to utilize.’”18 These 

observations, of course, support the conclusion 

of the ABA Task Force report, which states that 

William Mitchell College of Law Hybrid 
Program Course Sequence

• Courses for the Indian law and law and business tracks 
are indicated below by these icons: 
v Indian Law focus 
u Law and Business focus

• An On-Campus Capstone Week occurs at or near the end 
of each semester. The first three courses listed for any 
semester will have a capstone component.

FIRST YEAR
On-Campus Preparation Week I occurs before Semester I and 
begins with orientation plus preliminary coursework.

SEMESTER I—LEGAL FOUNDATIONS I (10 CREDITS)
Course    Credits
WRAP1 (Skills Course) 3
Torts: The Common Law Process 4
Criminal Law: Statutory Interpretation 3
Total 10

SEMESTER II—LEGAL FOUNDATIONS II (11 CREDITS)
Course  Credits
WRAP (Skills Course) 3
Contracts: Transactional Law 4
Property: Jurisprudential and Comparative Analysis 4
Total 11

SECOND YEAR 
On-Campus Preparation Week II occurs before Semester III and 
begins with short preliminary coursework.

SEMESTER III—LITIGATION (10 CREDITS)
Course     Credits
Evidence Workshop: Facts and Proof (Skills Course) 3
Civil Dispute Resolution 4
Liberties: Advanced Legal Reasoning  3
Total 10

SEMESTER IV—LITIGATION (10 CREDITS)
Course     Credits
Advocacy (Skills Course) 3
Professional Responsibility 2
Constitutional Law: Powers 2
Criminal Procedure or v Federal Indian Law 3 
Total 10

(continued on page 33)
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William Mitchell College of Law Hybrid 
Program Course Sequence (continued )

THIRD YEAR

SEMESTER V—TRANSACTIONS (11 CREDITS)
Course     Credits
Transactions and Settlements (Skills Course) 3
Employment Law 3
Externship 2
Introduction to Business Organizations or
  v Introduction to Tribal Law 3
Total 11

SEMESTER VI—TRANSACTIONS (11 CREDITS)
Course     Credits
ADR (Skills Course) 3
Family Law 3
Trusts and Estates 2
Introduction to Commercial Law or
  v Advanced Federal Indian Law 3
Total 11

FOURTH YEAR

SEMESTER VII—PUBLIC LAW (11 CREDITS)
Course     Credits
Administrative and Legislative Process  
  (Skills Course) or u The Start-Up  
  Business Enterprise 3
Administrative Law or
  u Accounting and Finance Survey 2
Income Tax 3
Law Practice Management or 
  v Indian Law: Tribal Code Drafting Clinic 3
Total 11

SEMESTER VIII—KEYSTONE SEMESTER (9 CREDITS)
Course     Credits
Deals and Dispute Resolution (Skills Course) 3
Keystone Externship (or Clinic), Seminar, 
  and Long Paper or v Indian Law: Impact 
  Litigation Clinic 6
Total 9

Source: William Mitchell College of Law, Hybrid Program Course Sequence, 
http://web.wmitchell.edu/admissions/hybrid-program/course-sequence/.

Note: Course sequence is subject to change.

1. WRAP (Writing & Representation: Advice & Persuasion) is the program’s 
foundational skills sequence. 

the current deployment of teaching and learning 

tools “might not be the exclusive way of effec-

tively preparing people to be good lawyers.”19

Growing evidence shows that hybrid, some-

times referred to as “blended,” instruction is as 

good as or better than traditional face-to-face 

instruction. Bowen cites a study conducted by 

the ITHAKA organization that compares a tra-

ditionally taught statistics course with a course 

taught using the hybrid approach. He calls it the 

“most rigorous assessment to date of the use of a 

sophisticated online course.”20 The study found 

“no statistically significant differences in learn-

ing outcomes between students in the traditional 

and hybrid-format sections.”21 This finding, he 

states, “is consistent not only across campuses, 

but also across subgroups of what was a very 

diverse student population.”22 Bowen says he 

began as a skeptic regarding the use of dis-

tance technology in higher education. However, 

research, including the ITHAKA study, has 

since changed his mind: “Now I am a convert. 

I have come to believe that now is the time.”23  

These findings agree with those of three 

other extensive and authoritative studies. The 

ECAR Study of Undergraduate Students and 

Information Technology, 2013, conducted by the 

EDUCAUSE Center for Analysis and Research, 

surveyed 113,000 respondents across 13 coun-

tries on a variety of topics regarding tech-

nology in education.24 The study concluded 

that “blended learning persists as the preferred 

modality” among respondents. Furthermore, 

“[t]he majority of students across all regions and 

[types of institutions] report that they both prefer  

and learn most in blended learning environments. 

. . . These findings track with data regarding stu-

dents’ desire to communicate with instructors 
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face-to-face as well as having anytime, anywhere 

access to course materials.”25

Bolstering this conclusion is the 2010 meta- 

analysis published by the U.S. Department of 

Education titled Evaluation of Evidence-Based Practices 

in Online Learning: A Meta-Analysis and Review of 

Online Learning Studies. The report’s abstract 

describes its method and major findings:

A systematic search of the research literature 

from 1996 through July 2008 identified more 

than a thousand empirical studies of online 

learning. . . . The meta-analysis found that, on 

average, students in online learning conditions 

performed modestly better than those receiving 

face-to-face instruction. The difference between 

student outcomes for online and face-to-face 

classes . . . was larger in those studies contrasting 

conditions that blended elements of online and 

face-to-face instruction with conditions taught 

entirely face-to-face.26

Finally, a recent study published by ITHAKA 

S+R in conjunction with the University of Maryland 

compared student performance in 17 courses at 

seven universities, conducting side-by-side compari-

sons “to evaluate outcomes of students in hybrid sec-

tions with those of students in traditionally taught 

courses.” The authors of the study concluded:  

Our findings add empirical weight to an emerg-

ing consensus that technology can be used to 

enhance productivity in higher education by 

reducing costs without compromising student 

outcomes. Students in the hybrid sections did 

as well [as] or slightly better than students in 

the traditional sections in terms of pass rates 

and learning assessments, a finding that held 

across disciplines and subgroups of students. 

We found no evidence supporting the worry 

that disadvantaged or academically underpre-

pared students were harmed by taking hybrid 

courses.27

The evidence strongly supports the notion that 

the kind of hybrid legal education William Mitchell 

will offer produces student outcomes that are at least 

as strong as, if not stronger than, strictly face-to-face 

education. 

E-Learning Is Part of the Future of Higher 

Education 

Finally, it is worth noting that it is only a matter of 

time before e-learning technology becomes ubiq-

uitous in the educational field, including in legal 

education. A recent survey of 2,800 chief academic 

officers (CAOs) strongly suggests that online instruc-

tion is a crucial part of the future of higher education. 

Nearly 70 percent of the CAOs, which is up from 

just under 50 percent in 2002, perceive online educa-

tion to be critical to the long-term strategies of their 

institutions.28 Seventy-seven percent of the CAOs 

surveyed considered online learning outcomes to be 

equal to or better than face-to-face outcomes.29 And 

the ITHAKA S+R study concludes:

Online learning technologies hold out the prom-

ise that students might learn as effectively online 

as they do through traditional modes for sub-

stantially lower costs. . . . The academy is 

increasingly receptive to the idea of moving for-

ward carefully and deliberately with these new 

forms of instruction.30

A transformation resulting in a more diverse set 

of approaches to legal education is inevitable. The 

shape of that transformation will be best guided by 

careful attention to learning outcomes, the assess-

ment of student learning, and program assessment. 

William Mitchell College of Law is committed to 
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working with the ABA and the broader legal educa-

tional and professional communities as we move 

into the future to help build an accessible and inno-

vative program that maximizes student learning. 
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I
n the Testing Column, we cite sta-

tistics with such regularity that it 

is important to step back occasion-

ally and try to make two commonly 

used statistics—the mean and the standard 

deviation (SD)—more understandable 

for readers. In this article, I hope to help 

make these two statistics, and particu-

larly the SD, have more meaning. While 

this material can perhaps be challenging 

to digest for the nonmeasurement person, 

understanding these concepts is essential 

to employing best practices in scoring.

mEthods UsEd to EstimatE thE 
avEragE of a sEt of scorEs

To help with this effort, I am going to invoke an 

analogy of buying a house. As the adage goes, when 

buying a house, the three most important things are 

location, location, location. In statistical terms, the 

equivalent of location is the center, also termed the 

average, of a set of scores. Statisticians believe that 

we live in a probabilistic world. In a probabilistic 

world, nothing ever occurs with absolute certainty, 

but with a certain probability. Since nothing is 

known with absolute certainty, we usually say we 

are estimating things. 

The Mean (for a Symmetric Set of Scores)

In the case of the location of a set of scores, the most 

commonly used estimate of the average score is the 

mean, the sum of the scores divided by the number 

of scores. People often think that the mean and the 

average are the same thing, but they 

are not. The mean is just one of many 

ways that can be used to estimate the 

average, or the location of the center of 

scores on a scale. 

The mean works very well in esti-

mating the average score as long as 

the set of scores is symmetric, mean-

ing that the right and left sides of the 

score distribution look identical except 

reversed. This is much like folding a 

sheet of paper in half and then cutting 

a shape along the folded side; when you open up the 

cutout along the fold you will have left- and right-

hand versions of the shape you cut, joined along 

the fold. The unfolded shape has perfect symmetry 

about the fold line. Similarly, if a set of scores has 

symmetry about the center and scores are generally 

concentrated in the center, then the mean will be the 

best estimate of the average score. Stated another 

way, a distribution lacks symmetry (i.e., is asymmet-

ric) if there is an imbalance of extremely high or low 

values. 

To illustrate what symmetric and asymmetric 

score distributions look like, Figure 1 shows a series 

of bar graphs of symmetric (graphs on the left) and 

asymmetric (graphs on the right) distributions based 

on MBE scaled scores.1 The graph on the uppermost 

left is the familiar bell curve, named for its bell-like 

shape. The largest percentage of scores is concen-

trated in the center, and the percentages fall off 

rapidly as you move away from the center in either 

The TesTing Column
what doEs thE mEan mEan 

and how standard is that dEviation?
by Mark A. Albanese, Ph.D.
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Figure 1: Examples of symmetric and asymmetric score distributions
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direction. Note that the right side of the distribu-

tion looks like the left side of the distribution, but in 

reverse. This is a defining feature of symmetry and is 

present in all four graphs on the left. 

The graphs on the right, however, do not have 

the mirror images on the right and left of the center. 

If you were to make a fold down the center of these 

graphs, there would be substantial areas where one 

side did not match the other side. They also gener-

ally have “tails” that trail out on one side or the 

other. Distributions that are asymmetric are usu-

ally termed to be skewed to one side or the other. If 

the long tail is on the left, as in the top and bottom 

graphs, the distribution is considered to be skewed 

left. If the long tail is on the right, as in the middle 

two graphs, it is considered to be skewed right. 

The Median (for an Asymmetric Set of Scores)

While the mean is probably the most commonly used 

estimate of the average of a set of scores, there are 

many others. For example, when scores are asym-

metric and severely skewed, having extremely high 

(or low) values shared by few individuals with no 

counterbalancing values on the other side of the dis-

tribution, the median, the point below which 50% of 

the scores fall, is often the preferred estimate of the 

average score.

To further continue with the housing analogy, 

prices of homes in an area are typically described 

using the median price. This is because on the high 

side, the price of a house is almost limitless, whereas 

$0 is as low as it can go, and realistically, there is 

a minimum price above $0 that any livable home 

will have. So, the prices tend to pile up on the low 

to middle price range and then straggle out to the 

millions of dollars on the high side. Because a mean 

price would be unduly influenced by the large prices 

of a few homes, it would give a distorted view of 

what the average price of a house is in an area. The 

median is then used, because it grounds the center 

to an existing value, the one house that has as many 

priced above it as it has below it. 

How the Mean and Median Can Give Different 

Pictures

As an example of how the use of these two differ-

ent methods for averaging a set of scores can yield 

different pictures, suppose there are 11 houses in a 

neighborhood with the following values (in thou-

sands of dollars): 100, 125, 140, 150, 160, 175, 180, 200, 

500, 700, and 1,000. Adding these values together 

and then dividing them by 11 shows us that the 

mean is $312,000. However, 8 of the 11 houses have 

prices below this value. The median value, on the 

other hand, would be the sixth value in the sequence, 

$175,000. By definition, there is an equal number 

of houses (in this case, five) below this value and 

above this value. Note that the median house value 

is substantially lower than the mean—low enough 

that house hunters would be given a very different 

picture of the affordability of homes in the area if 

they were given the mean rather than the median. 

(To have houses with such extremely high values 

in the same neighborhood as those with low values 

might be a very unusual occurrence, but it gets my 

point across about the utility of different ways of 

averaging a set of numbers.) 

So, if a set of scores is asymmetric, the mean can 

give a distorted impression of the average score. 

Fortunately, the MBE generally gives a distribution 

that is symmetric, particularly as to results from 

a national administration. Individual jurisdictions 

can see some variation, but usually scaled scores 

are symmetric. The same is not always true for the 

results from the written portion of the bar examina-

tion. Depending upon grading criteria and rating 

practices, the scores may distribute themselves as 

depicted in the top and bottom graphs on the right 

in Figure 1. As a consequence, there may be value in 
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reporting the median as the average value for some 

written scores. 

The best way to determine whether the median 

is better than the mean to summarize a set of scores 

is to compute both. If the scores are symmetric, the 

mean and median will be identical. If not, then the 

mean and median will be different. If the value of  

the mean would result in a different interpretation 

than would the value of the median, the median is 

probably the better estimate of the average.2

dEscriBing thE sprEad of scorEs: 
thE standard dEviation (sd)

Returning to the house-hunting analogy, after loca-

tion, the next most important thing relates to the 

spread or layout of the property, such as the lot size, 

interior square footage of finished space, number of 

bedrooms, number of bathrooms, and so on. There 

are many different ways to describe the spread of 

a property. Similarly, for describing the spread of a 

distribution of scores, there are also many different 

measures. For example, the high and low scores as 

well as the difference between the two, called the 

range, are often used to characterize the spread of 

scores. However, the most commonly used single 

measure of the spread of scores is the standard devia-

tion (SD). 

The SD can be thought of as the average devia-

tion of scores from the mean. You might wonder 

why it is not called the average deviation. That is 

because the deviations of scores from the mean will 

sum to 0 since the scores below the mean will have 

deviations with a negative sign that sum to the same 

amount as the ones that are above the mean. To get 

an index of the average deviation from the mean, 

one needs to somehow deal with the negative values. 

One might think that the easiest way to solve that 

problem would be to remove the negative signs and 

then add up the deviations and divide by the num-

ber of scores. However, that would be too easy, and 

it turns out that removing the negative signs from 

the scores creates a number of complex mathemati-

cal problems. Squaring scores, however, not only 

gets rid of the negative signs, but has mathematical 

properties that make mathematicians nearly giddy. 

So, to get the SD, the deviation of a score from 

the mean is computed and then the deviation is 

squared. After the squared deviations are obtained 

for all examinees, the mean is obtained by adding 

up the squared deviations and then dividing by the 

number of examinees minus 1 (N – 1). The subtrac-

tion of one from the number of examinees usually 

has little practical effect on the value of the SD, but 

it is done for an obscure but important mathematical 

reason. The last step is to take the square root of the 

mean of the squared deviations so that the resulting 

value can be interpreted in the same scale as the test 

scores. 

Interpreting the SD as an estimate of the spread 

of scores is more complicated than interpreting the 

mean as an estimate of the average score because 

the SD has to encapsulate so much more informa-

tion. Almost every score can contribute to giving 

the spread of scores a different look and feel. As a 

result, to obtain a good understanding of the spread 

of scores usually requires more information than 

the SD. The minimum score, the maximum score, 

and the difference between the two (the range) are 

often reported along with the SD for this purpose. 

A plot of scores is also helpful, as shown earlier in 

the various graphs in Figure 1, because the shape of 

the distribution gives a lot of information about the 

spread of scores.
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intErprEtations of thE mEan and 
standard dEviation

What It Means for the Mean and the SD to Be on 

the Same Scale as the Test Scores

It is extremely important to understand what it 

means to say that the mean and the SD are on the 

same scale as the original test scores. In math termi-

nology it means that they have the same units, mean-

ing that an increase of one point in the mean has 

the same meaning as an increase of one point for an 

individual score. An increase of one point in the SD 

similarly means that the average deviation of scores 

from the mean increased by one point. 

An example should help show what being on the 

same scale means. Figure 2 is a bar graph showing 

the distribution of MBE scores for a jurisdiction (per-

centage of examinees obtaining a given MBE scaled 

score on the vertical axis as a function of scaled MBE 

scores on the horizontal axis). At the bottom of the 

figure, the values of the scores are shown to range 

from a minimum of 99.0 to a maximum of 177.8 (as 

noted by Min and Max under Spread in the upper 

left).3 This is typical for scaled scores on the MBE. 

Also at the bottom, the vertical arrow points to the 

location of the distribution. In this case, the distribu-

tion is generally symmetric, so the two estimates of 

location (the average score), the mean and median, 

are almost identical at 139.2 and 139.8 respectively. 

Note that there are a lot of scores piled up at the 

point where the mean and median are located. 

Approximately 15% of the scores are contained in 

the bar centered at 140 whose base covers the range 

of scores that include the mean and median. The 

mean and median are on the same scale as the scores 

because they have meaning relative to the score 

distribution. They are good estimates of where the 

distribution is located, and if someone gets a score of 

139, you know that he or she received approximately 

an average score on the exam. 

The SD is a measure of the spread of scores, and 

as described earlier can be thought of as an average 

deviation of scores from the mean. It provides a sense 

for how far scores range away from the mean. When 

we say that the SD is on the same scale as the scores, 

it means that whatever the score means, the SD tells 

us how many score points the typical score deviates 

from the mean. So, in our example above, the mean 

score is 139.2 and the average score deviates 15.0 

points from the mean. If we want to know what score 

is 1 SD above the mean, it would be 139.2 + 15.0 = 

154.2. So, a score of 154.2 would be above the mean 

by an amount equal to the average deviation of the 

Figure 2: Distribution of MBE scores from a jurisdiction 
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scores from the mean. If the SD were to increase by 

a point, a score 1 SD above the mean would increase 

by one point to 155.2. This may not mean much now, 

but it becomes more meaningful when it is used 

to determine approximately how many examinees 

have scores below (or above) a given value.   

Local and National Comparisons

Returning to the house-hunting analogy, after you 

determine that the location and spread of the house 

meet your needs, you will want to know things 

about the neighborhood, such as the quality of the 

schools, the crime rate, whether the house you are 

considering is the highest or lowest priced, and so 

on. Similarly, to interpret the mean and SD, you 

need to have some idea of how they compare in 

their “neighborhood.” If the mean and SD are from 

a given jurisdiction, we can compare them to other 

jurisdictions or we can compare them to national val-

ues. It depends on our purpose, and it may be worth-

while to do both. For example, we may want to make 

comparisons to jurisdictions in neighboring states if 

we have reciprocal bar admission agreements or are 

concerned about the adequacy of the preparation 

of students from law schools in our jurisdiction as 

compared to those from neighboring states. National 

comparisons may be more useful if we are generally 

concerned about how examinees in our jurisdiction 

compare to those across the country.

Normal Distribution Comparisons

There is one other very useful comparison that can 

be made with the mean and SD of a set of scores. This 

comparison is to the normal distribution, which is in 

the shape of the bell curve that I referred to earlier 

(illustrated by the graph in the upper left of Figure 

1). To understand how this works, it is first necessary 

to become familiar with what are called z-scores.  

Calculating Z-Scores 

The formula for producing a z-score from our origi-

nal MBE score (MBE) is the following: 

( )MBE

MBE

MBE meanz
SD
−

=

As shown in the formula, the z-score is formed 

by taking the MBE score of the examinee, from which 

the MBE mean is first subtracted, then dividing the 

resulting difference by the SD of the MBE. Z-scores 

have a mean of 0 and an SD of 1.0, no matter what 

the mean and SD of the original MBE scores are.

In a way, z-scores can be considered analogous 

to the Rosetta Stone, but instead of providing terms 

used in different languages for a given word, they 

give approximate percentages of examinees who 

scored lower (or higher) for any given score. Z-scores 

do this by referencing the standard normal distribu-

tion. By standard, we mean a distribution that has a 

mean of 0 and an SD of 1.0. Any score on a test can 

be converted to a z-score and then referenced to the 

standard normal distribution to find the approxi-

mate percentage of examinees who scored lower (or 

higher) than that particular score. 

In a normal distribution, if we find the score that 

corresponds to the mean plus 1 SD (z-score = +1), we 

can go to tables in any introductory statistics book 

and look up the percentage of values that would be 

below a z-score of 1. We would find that 84% of the 

scores are below a z-score of 1, which leaves 16% of 

the scores above. Earlier, I showed that in Figure 2, 

the point 1 SD above the mean is 154.2. This value 

would correspond to a z-score of 1.0 and therefore, 

we could approximate the percentage of scores 

below 154.2 to be 84%. Every unique score on the test 

will give a unique z-score. 
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Another way to think of the z-score is that it is 

like adding a last name to your original score (the 

first name). While a first name generally does not 

provide much information about a person’s heritage, 

a last name can provide information about where 

the person’s ancestors came from and even the vil-

lage where they lived. Similarly, the z-score adds 

meaning as to where the scaled score resides in the 

larger village of scores. It can tell you whether you 

are above (or below) average in your village, and 

what percentage of your village would fall above (or 

below) your score. Figure 3 shows the distribution in 

Figure 2 but adds the z-score “last names” for each 

of the “first name” scaled scores labeled on the hori-

zontal score scale. 

Also shown below the z-scores are the percent-

ages of the examinees with scores below the scaled 

score (and z-score) that would be estimated to occur 

based upon the normal distribution. Below these 

percentages are the exact percentages from the actual 

score distribution (there were approximately 250 

scores in the actual score distribution). The last line 

contains the differences in the percentages between 

the normal distribution estimates and the values 

from the actual score distribution.

An example will help explain how the z-score 

values were derived. The numbers on the Scaled 

Score line are the scaled scores of the midpoint of 

each of the 11 bars in the graph. Using the first value 

on the left as the example (scaled score = 100), refer-

ring back to the mean and SD shown in Figure 2, and 

using the formula for producing a z-score shown 

earlier, the calculation would be 

 z = (100 – 139.2) / 15.0 = –39.2 / 15.0 = –2.61  

The rest of the values on the z-score line were 

obtained by doing the same thing with the other 

Figure 3: Distribution of MBE scores from a jurisdiction (Figure 2) with z-scores and percentages  
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scaled score values (e.g., for the scaled score of 108,  

z = (108 –139.2) / 15.0 = –2.08).   

Turning to the section below Figure 3 display-

ing the percentage of examinees falling below the 

scaled score (and z-score), the first line is based 

upon approximations from a normal distribution. 

Note that the values become continually larger as 

you go from left to right. This is because the per-

centages accumulate, including all examinees below 

a given value, and the values increase from left 

to right, incorporating more and more examinees 

as they enlarge. So, the examinees included in the 

percentage for a score of 116 include the percent-

ages contained for the values 100 and 108. To avoid 

some confusion at this point, the percentages are 

only approximately related to the bars in the graph. 

The percentages are based upon the individual score 

whereas the bars cover a range of scores. So, for the 

score of 100, there are no bars below it, yet the per-

cent is .5% for the normal approximation and .4% 

for the exact sample percentage. This is because the 

lowest score is 99. In the bar, the values for 99 are 

absorbed within its reach, so there are no smaller 

bars. In computing the percentages for a value of 100, 

however, the examinee(s) with a scaled score of 99 

become the percentage, in this case .5%/.4%.  

Recall that if a distribution is symmetric, the nor-

mal distribution is reasonably close to what will be 

the actual values from the sample. This can be seen 

by examining the differences between the normal 

distribution and actual sample percentages (lowest 

line) as you go from left to right. The maximum dif-

ferences occurred for the scaled score value of 124, 

which had a difference of only 2.8%.  

How Z-Scores Can Be Useful

Returning to z-scores and their characteristics at a 

more general level, as mentioned earlier, z-scores 

have a fixed mean of 0 and an SD of 1.0. Z-scores can 

range from minus infinity to plus infinity but usu-

ally stay within –3 to +3. Values that are outside this 

range (greater than 3 in absolute value) are usually 

considered to be outliers. 

This becomes useful if we want to know what 

percentage of examinees will likely fall below a 

particular score, say a cut score of 132 that is being 

considered. We could take a particular administra-

tion date and count the number of examinees with 

scores below 132 and then divide that number by the 

total number of examinees to get an exact percentage 

for that administration (this was what was done to 

obtain the values for the percentages below Figure 

3). This can be time-consuming, however, and there 

are times when we do not have actual data from 

which to do this. An alternative is to assume that the 

score distribution is approximately normal and com-

pute the z-score using the formula above. Then, there 

are tables in any introductory statistics book that will 

tell you what proportion of a standard normal distri-

bution will fall below that z-value. (Although these 

tables are not terribly complex, it takes familiarity 

with them to retrieve the appropriate values.) 

The other thing about the normal distribution 

is that it has some often-used signposts in the sta-

tistical world. For example, statisticians often use 

a probability of .05 of occurring by chance to be an 

unlikely event. In a normal distribution, this occurs 

for any z-score less than –2.0 or greater than 2.0 (1.96, 

actually, but it is only an approximation). This also 

means that approximately 95% of examination scores 

will exist between +/– 2 SDs from the mean (recall 

that z-scores are deviations from the mean expressed 

in SD units).

To make it even easier to obtain z-scores and 

their normal distribution percentages, there are a 

number of websites that will compute the proportion 
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of scores falling below a given value if you input 

the mean and SD (you can get a percentage from 

the proportion by multiplying by 100). For example, 

an online calculator on a website called Stat Trek 

can be used to generate the proportions below for a 

given value of a score distribution.4 Below is a screen 

shot showing the results from Stat Trek. From the 

earlier example, I input 139.2 for the mean, 15 for 

the standard deviation, and 132 for the normal ran-

dom variable (x)—the cut score being considered. 

Clicking on Calculate returned the value 0.31561, or 

about 32%, for the proportion of the sample expected 

to be below a score of 132 [Cumulative probability: 

P(X ≤ 132)]. 

•	 Enter a value in three of the four text boxes. 

•	 Leave the fourth text box blank. 

•	 Click the Calculate button to compute a value for the 
blank text box. 

     

sUmmary

If you are interested in seeing how a group of scores 

or numbers compare, the mean is the best estimate of 

where they are located on the score scale, assuming 

that the scores are distributed symmetrically about 

the mean. If scores are asymmetric about the mean, 

the median is generally preferable. The best single 

estimate of how scores are spread about the mean 

is the SD, the average deviation of scores from the 

mean. 

Generally, however, adequately describing the 

spread of scores requires multiple estimates, includ-

ing the minimum and maximum values and the 

range, as well as the SD. A plot of the score distribu-

tions can provide additional important information 

about the spread of scores. Finally, using the mean 

and SD to compute z-scores can be a useful approach 

to determining how many individuals will score 

lower than a particular score, such as a potential cut 

score. 

notEs
1. To aid in interpreting the bar graphs, along the bottom are 

values that the scaled MBE scores can have. Such scores gen-
erally do not go below 60 nor above 190. For this data set, the 
minimum value was 61 and the highest was 180. Vertically 
along the left are the values of the percentage of the examinee 
sample. By definition, these can go no higher than 100. For 
any given graph, the highest value will be near the tallest bar 
in the graph. In Figure 1, the tallest bar never exceeded 30%, 
so that was the largest value on the left. 

2. There may be rare instances where neither the mean nor the 
median may be representative, even though the distribu-
tion is symmetric. The bottom left graph in Figure 1 is an 
example. The large majority of the distribution is located in 
the extreme values on the left and right; there is very little of 
the distribution concentrated in the center. This type of dis-
tribution would defy any single measure of location, because 
there is no single concentration of values. A type of average 
known as the mode would be used in this case. The mode is 
a point of high concentration, of which there can be more 
than one. The bottom left graph in Figure 1 has two modes 
corresponding to the two highest bars.  

3. To reconcile the values of the scores with the bars shown in 
the graph, it is important to provide a little description for 
how the bars are created in the graph. Unless overridden, a 
computer program used to create bar graphs will combine 
scores until there are at most 11 bars. More than 11 bars is 
considered to be confusing; fewer do not provide enough 
definition. In the bar graph shown in Figure 2, the scores 
ranged from 99.0 to 177.8, a 78.8 range. Dividing 78.8 by 11 
gives a value slightly over 7. For creating the bars, the value 
is rounded up no matter the fraction, so the computer cre-
ated bars that cover eight MBE scale points. So the bar that is 
centered at an MBE scaled score of 100 actually includes all 
scores between 96 and 104. Likewise, although it is hard to 
see because there were so few examinees in the range, the bar 
centered at 180 includes scores from 176 to 184. An important 
thing to keep in mind is that the number of bars and how the 
scores are grouped along the bottom are relatively arbitrary 
choices. There are times when the grouping obscures what 
may be a meaningful feature of the data. However, the sys-
tem by which bar graphs are made usually works well for 
most purposes.

4. Stat Trek (stattrek.com) is a website that provides training 
and tools to help people solve statistics problems. The calcu-
lator I refer to can be found at http://stattrek.com/online-
calculator/normal.aspx.

mark a. alBanEsE, ph.d., is the Director of Testing and Research 
for the National Conference of Bar Examiners.
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amEricans with disaBilitiEs act

Reasonable accommodations

Rawdin v. American Board of Pediatrics, 985 F. Supp. 2d 636 (E.D. Pa. 2013)

The United States District Court for the Eastern District 

of Pennsylvania denied a pediatrician’s request for 

injunctive relief in a suit brought against the American 

Board of Pediatrics (ABP), holding that the pediatri-

cian did not qualify for accommodations under the 

Americans with Disabilities Act (ADA), and that the 

accommodations he requested for taking the ABP’s cer-

tifying examination were not reasonable.

David Rawdin was diagnosed with a brain tumor 

in 1987, when he was an undergraduate. He underwent 

brain surgery to remove the tumor and was treated 

with radiation and chemotherapy. After completing his 

cancer treatment, Rawdin began experiencing difficulty 

taking multiple-choice examinations. Despite these dif-

ficulties, he graduated from college in 1990 and from 

medical school in 1994.

Erratum: The June 2014 Litigation Update, page 42, inaccurately summarized 

the recommendation of the Supreme Court of Ohio Board of Commissioners 

on Character and Fitness in In re Application of Daubenmire. The text of the 

Litigation Update stated that the board recommended that Daubenmire be 

allowed to take the July 2014 exam. However, the board’s recommendation 

was that Daubenmire be allowed to reapply as a candidate for the July 2014 exam.
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After graduating, Dr. Rawdin was required to take 

the third and final step of the United States Medical 

Licensing Examination (USMLE) to receive a medical 

license. Dr. Rawdin had passed the first two steps of 

the USMLE during medical school. However, he was 

unable to pass the third step of the exam despite two 

attempts.

Following his second failed attempt in 1996, Dr. 

Rawdin was evaluated by a neuropsychologist, who 

diagnosed him with “a cognitive impairment impacting 

his memory retrieval system.” According to the neuro-

psychologist, “Dr. Rawdin’s verbal retrieval function, 

visual memory system, and visual fine motor function 

were all significantly impaired by the tumor and sub-

sequent treatment.” The neuropsychologist opined that 

these impairments adversely impacted Dr. Rawdin’s 

ability to complete multiple-choice examinations but 

had no effect on his ability to practice medicine in a 

clinical setting.

Later that same year, Dr. Rawdin’s brain tumor 

reoccurred and he underwent additional surgery and 

treatment. After suffering a series of complications, Dr. 

Rawdin left the medical profession for four years and 

changed his residency from surgery to pediatrics.

In 1999, Dr. Rawdin applied to retake the third 

step of the USMLE and for the first time requested 

test accommodations for the exam. His request was 

approved and he was granted 100% extended testing 

time, a private room, and additional stop-the-clock rest 

breaks. Dr. Rawdin passed Step III and received his 

medical license in 2000.

In 2003, after completing his pediatric resi- 

dency, Dr. Rawdin started his clinical practice at the 

Children’s Hospital of Philadelphia (CHOP). CHOP’s 

bylaws require physicians employed by the hospital to 

be board certified in their specialties within five years 

of commencing employment. Dr. Rawdin satisfied all 

of the requirements for board certification, except for 

passing the General Pediatrics Certifying Exam (the 

Exam), a 335-question multiple-choice examination 

administered by the ABP.

Dr. Rawdin took the Exam four times between 2004 

and 2009. In October 2007, following his second failed 

attempt to pass the Exam, Dr. Rawdin was reevalu-

ated by the same neuropsychologist who had assessed 

him in 1996. Results from neuropsychological assess-

ment measures administered for the 2007 evaluation 

revealed statistically significant variability between 

his cognitive functioning scores. While the discrepan-

cies between scores demonstrated relative strengths 

and weaknesses, no score areas were below average. 

Based on the assessment results, the neuropsychologist 

diagnosed Dr. Rawdin with Cognitive Disorder Not 

Otherwise Specified (NOS). Dr. Rawdin subsequently 

failed the Exam two more times before CHOP termi-

nated his employment in January 2010 for failing to 

obtain board certification.

In September 2010, Dr. Rawdin wrote to ABP about 

his difficulties with passing the Exam and requested 

an alternative method of certification. ABP responded 

that it could not waive the Exam requirement because it 

would compromise the uniform standard for certifica-

tion. However, it suggested that Dr. Rawdin submit a 

request for test accommodations under the ADA.

Dr. Rawdin applied to take the Exam again in 

2011, but this time requested test accommodations. In 

support of his request, Dr. Rawdin submitted a letter 

from his neuropsychologist confirming his diagnosis, 

describing his functional limitations, and recommend-

ing that he receive the following test accommodations: 

extended testing time, a quiet testing room, advance 

knowledge of the material covered on the Exam, access 

to reference material while taking the Exam, stop-the-

clock rest breaks every 30 minutes, and an essay format 

for the Exam instead of multiple-choice questions.

APB approved Dr. Rawdin for the same accom-

modations that he had received on the third step of the 

USMLE—100% extended testing time, a private room, 

and additional stop-the-clock rest breaks. However, 

Dr. Rawdin’s remaining requests were denied on the 

grounds that such modifications would jeopardize 

examination security, fundamentally alter the examina-
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tion, and impose an undue burden. In October 2011, Dr. 

Rawdin failed the Exam for the fifth time.

Dr. Rawdin subsequently filed suit alleging that the 

ABP had violated the ADA by failing to accommodate 

his disability. He moved for a preliminary and perma-

nent injunction, asking the court to order ABP to grant 

him board certification without requiring him to pass 

the Exam or, alternatively, to order ABP to provide a 

testing accommodation in the form of an alternate exam 

format.

On November 6, 2013, the court entered judgment 

denying Dr. Rawdin’s request for relief. Although the 

court agreed that Dr. Rawdin has a mental impair-

ment that impacts the major life activities of test-taking 

and working, it concluded that Dr. Rawdin’s impair-

ment does not substantially limit his abilities so as to 

qualify for accommodations under the ADA. The court 

explained that “[w]hether an individual’s limitation is 

substantial is measured in comparison to ‘most peo-

ple,’” and therefore it “must compare Dr. Rawdin not 

with other test-takers or doctors taking a certification 

exam, but with members of the general population.” 

The court acknowledged that Dr. Rawdin’s scores 

from the assessment measures administered for the 

2007 evaluation “show a relative impairment between 

his overall IQ and his results related specifically to 

his memory.” However, “a relative impairment is not 

enough to qualify Dr. Rawdin as disabled because the 

Court must compare his test scores and test-taking 

ability against the general population and not against 

his own expected capabilities.” The court noted that 

despite his relative weakness, Dr. Rawdin’s “test scores 

are all either in the average or above average range.” 

Because “[t]he objective measures of Dr. Rawdin’s cog-

nitive function place[] him within normal ranges,” the 

court concluded that “Dr. Rawdin’s memory impair-

ment cannot be said to substantially limit his test-taking 

ability compared to the general population.”

The court went on to hold that even if Dr. Rawdin 

was substantially limited compared to most people, 

he still would not be entitled to the requested accom-

modations because they were not reasonable. The court 

noted that ABP had presented evidence demonstrating 

that waiving the examination requirement would “fun-

damentally alter the nature of the certification process,” 

and changing the format of the Exam or allowing Dr. 

Rawdin to take it open-book “would alter the Exam 

such that it no longer tests knowledge to the extent the 

current Exam does.” In contrast, the court stated, “Dr. 

Rawdin presented no evidence, and there is no evi-

dence on the record, that an alternative format would 

not result in a fundamental alteration and would serve 

the intended goal of the Exam.” The court also noted 

that ABP had “credibly demonstrated [that] a change in 

format would be an undue burden based on the cost of 

developing a new Exam in an entirely different format 

or even just developing new questions.” Finally, the 

court stated, “ABP did provide Dr. Rawdin the accom-

modations of double time, a separate testing space, and 

off the clock breaks. In light of the accommodations 

provided, this Court cannot conclude [that] ABP failed 

to make reasonable accommodations because it did not 

offer Dr. Rawdin the chance to take the Exam open-

book or in a different format.” Accordingly, while the 

court expressed its admiration for what Dr. Rawdin 

had accomplished, it found that he was not entitled 

under the law to injunctive relief.

Bar admission

Conditional admission; reinstatement

In re B.R.C., 2014 WI 23, 353 Wis. 2d 435, 846 N.W.2d 7 (WI 2014)

In a matter of first impression, the Wisconsin Supreme 

Court considered a petition for reinstatement filed by 

an attorney who was suspended for failure to comply 

with the terms of his conditional admission.

B.R.C. graduated from a Wisconsin law school in 

the spring of 2011, and subsequently applied for admis-

sion to the state bar. Aspects of B.R.C.’s bar applica-

tion raised character and fitness concerns regarding 
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his alcohol use. Following an evaluation, the Board of 

Bar Examiners (BBE) offered B.R.C. conditional admis-

sion subject to terms set forth in a Consent Agreement 

For Conditional Admission (Consent Agreement). The 

Consent Agreement required B.R.C. to successfully 

complete two years of monitoring by the Wisconsin 

Lawyers Assistance Program (WisLAP) and “[t]o sub-

mit to random urinalysis testing for alcohol or other 

drugs as determined appropriate by the [WisLAP] 

Coordinator.” B.R.C. accepted the offer, signed the 

Consent Agreement on December 27, 2011, and was 

sworn in on January 18, 2012.

In March 2012, a WisLAP manager informed B.R.C. 

that he also needed to sign a separate Monitoring 

Contract with WisLAP. The Monitoring Contract con-

tained additional terms not included in the Consent 

Agreement, such as requiring that B.R.C. consent to hair 

follicle, fingernail, and blood testing. B.R.C. refused to 

sign the agreement, asserting that he should have been 

informed about the more expensive testing permitted 

by the WisLAP Monitoring Contract before he executed 

the Consent Agreement. The BBE was informed of 

B.R.C.’s refusal to sign the Monitoring Contract.

In May 2012, the BBE voted to rescind B.R.C.’s con-

ditional admission. The BBE requested the Wisconsin 

Supreme Court to issue an order to show cause as to 

why B.R.C.’s license should not be suspended. The 

order was issued, and B.R.C. filed a response.

Via order dated July 2, 2012, the Supreme Court 

informed B.R.C. that he had 14 days to sign the WisLAP 

Monitoring Contract or his license would be sus-

pended. The Court also directed the BBE to ensure that 

all future applicants offered conditional bar admission 

receive a copy of the WisLAP Monitoring Contract 

prior to accepting conditional admission. The BBE 

revised its policies accordingly.

In July 2012, approximately six months after he was 

sworn in, B.R.C. signed the Monitoring Contract. Later 

on the same day, WisLAP informed B.R.C. that it had 

changed its third-party administrator, which required 

execution of a new contract. The two contracts were the 

same except for the administrator’s name and the ini-

tiation and completion dates—the first contract listed  

the dates as January 2012 to January 2014, whereas  

the second contract listed the dates as July 2012 to  

July 2014.

Shortly after signing the second contract, B.R.C. 

noticed the revised completion date and contacted the 

BBE to challenge the revision. B.R.C. argued that, as per 

the terms of the original agreement, the two-year moni-

toring period expired in January 2014. The BBE dis-

agreed, noting that B.R.C. did not sign the Monitoring 

Contract until July 2012, thereby rendering the expira-

tion of the two-year term in July 2014. B.R.C. persisted 

with his objections, and the BBE sought suspension. On 

August 14, 2012, B.R.C.’s license was suspended for his 

continued refusal to abide by the terms of his condi-

tional admission.

B.R.C. petitioned for reinstatement on October 

12, 2012. The BBE recommended that the suspension 

continue for a year, after which B.R.C. could petition 

for reinstatement, but only if he underwent a compre-

hensive psychological assessment. B.R.C. opposed the 

request for a psychological assessment, and a referee 

was appointed to consider the petition. On October 

16, 2013, after conducting additional proceedings and 

holding an evidentiary hearing, the referee filed a 

report recommending reinstatement subject to B.R.C.’s 

continued monitoring by WisLAP until July 2014.

The BBE appealed, arguing that a comprehensive 

psychological assessment should be required because 

of “a long series of events that [had] occurred with 

B.R.C. over the course of the last two years.” At a 

minimum, the BBE asserted, B.R.C. should complete an 

additional two years of monitoring by WisLAP. B.R.C. 

disagreed, asking that his law license be reinstated 

without any conditions.

The Court concluded that the record supported 

the referee’s findings and conclusions and ordered 

B.R.C.’s reinstatement subject to continued monitoring 

by WisLAP until July 2, 2014. The record demonstrated 

that B.R.C. had not used alcohol since July 2, 2012. 

However, the Court noted that B.R.C. “kept practicing 

law for some six months with no monitoring or over-
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Right of access to state bar admissions database

Sander v. State Bar of California, 58 Cal. 4th 300, 314 P.3d 488 (CA 2013)

sight in direct contravention of the essential terms of his 

conditional admission.” “With respect to the end date 

of [B.R.C.’s] monitoring,” the Court concluded, “it begs 

credulity to think the court would simply excuse six 

months of noncompliance with oversight the BBE had 

deemed necessary to ensure [B.R.C.] could be safely 

recommended to the public.”

A comprehensive assessment was not required, the 

Court explained, based on the referee’s determination 

that concerns over B.R.C.’s personality and psycho-

logical health were “not sufficiently well founded” to 

require psychological testing. While the Court agreed 

that “B.R.C. must complete the full two years of 

monitoring as his conditional admission originally 

required,” it concluded that there was “insufficient 

cause to warrant extending the conditions imposed on 

B.R.C. past July 2, 2014.” However, the Court reserved 

the right to reconsider its decision “[i]f B.R.C. fails 

to comply with the terms of his monitoring contract 

before it terminates.” The Court accepted “the referee’s 

conclusion that B.R.C. has demonstrated character 

and fitness sufficient to warrant his admission to the 

bar subject to successful completion of the monitoring 

contract.” Thus, “[u]pon completion of the monitoring 

contract [B.R.C.] will be deemed admitted, without con-

ditions,” the Court concluded.

In a unanimous decision, the California Supreme Court 

ruled that the public has a common-law right of access 

to the information contained in the California State 

Bar’s admissions database, provided that the informa-

tion can be compiled in a form that protects applicants’ 

privacy and that “no countervailing interest outweighs 

the public’s interest in disclosure.”

 Professor Richard Sander, of the University 

of California, Los Angeles School of Law, submitted a 

records request to the California State Bar for release 

of admissions data with any identifying information 

redacted. Sander sought the data to conduct research 

regarding racial disparities in bar passage rates and 

law school grades. The State Bar’s Committee of Bar 

Examiners rejected the request, citing, among other 

reasons, privacy concerns.

Sander filed a revised request, proposing that cer-

tain types of data be “clustered” so that information 

from the database could not be used in conjunction 

with information in the public domain to discern an 

individual’s identity. Again, the State Bar refused.

Sander sued, seeking to compel the State Bar to 

provide the data. The trial court found in favor of 

the State Bar, the Court of Appeal reversed, and the 

California Supreme Court granted review.

In rendering its decision, the Court considered the 

rules and statutes that provide public access to govern-

ment records and information. The Court concluded 

that the statutes directly applicable to the State Bar 

neither demand nor prohibit access to the admissions 

database. The Court noted that the California Public 

Records Act (CPRA) does not apply to bar records, 

because the State Bar is part of the judicial branch, 

which is expressly exempt from the scope of the 

CPRA. However, although “[t]he courts were made 

exempt from most provisions of the CPRA,” the Court 

explained, “the Legislature explicitly preserved exist-

ing law regarding ‘the status of judicial records as it 

existed immediately prior to the effective date of this 

section.’” Therefore, the State Bar is subject to the com-

mon law governing public access to court records.

The scope of the common law regarding such 

access is summarized in Copley Press, Inc. v. Superior 

Court, 6 Cal. App. 4th 106, 7 Cal. Rptr. 2d 841 (1992). 

Copley Press identified three categories of documents 

typically used in courts: (1) judicial records, in which 
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the public and press have a justifiable interest and 

which are presumptively accessible to the public; (2) 

informal and preliminary writings, which are not 

subject to the right of public access because they are 

not final decisions; and (3) documents that are on the 

margin of the first two categories. In deciding whether 

the third category of documents is subject to a right of 

access, the Copley Press court focused on “the usefulness 

of the records and thereby on the public’s interest in 

access to those records.” Applying these principles, the 

Court found that the State Bar’s database falls within 

the third category of “marginal” court documents iden-

tified in Copley Press.

The Court also concluded that “the public’s interest 

in the information in the database would contribute to 

the public’s understanding of the State Bar’s admis-

sions activities, and is sufficient to warrant further con-

sideration of whether any countervailing consideration 

weighs against public access.” The Court stated that “it 

seems beyond dispute that the public has a legitimate 

interest in whether different groups of applicants, 

based on race, sex[,] or ethnicity, perform differently 

on the bar examination and whether any disparities in 

performance are the result of the admissions process or 

of other factors.”

The Court acknowledged that existing regulations 

“confirm that . . . [State Bar] applicants have some 

expectation of privacy in their records,” but it rejected 

the State Bar’s suggestion that the State Bar rule making 

applicant records confidential “unless required to be 

disclosed by law . . . or authorized by the applicant in 

writing for release to others” prohibits disclosure of the 

admissions database records. Disclosure of information 

does not impair an applicant’s privacy interests if the 

applicant cannot be identified by the information, the 

Court explained. In practice, the Court noted, the State 

Bar itself “does not interpret its rule as requiring that 

de-identified information from applicant records be 

kept completely confidential,” as it regularly publishes 

statistical reports based on information from applicant 

records without identifying individual applicants.

The Court stated that it could not “hold as a matter 

of law that bar applicants’ constitutional rights of pri-

vacy preclude disclosure of the information in the data-

base even in a de-identified form.” The Court explained 

that “[b]ecause the trial court concluded that there was 

no legal basis for requiring disclosure of the admissions 

database, the parties did not litigate, and the trial court 

did not decide, whether and how the admissions data-

base might be redacted or otherwise modified to  

protect applicants’ privacy and whether any counter- 

vailing interests weigh in favor of nondisclosure.” The 

Court therefore affirmed the judgment of the Court of 

Appeal with directions to remand the case to the trial 

court for further proceedings. 

frEd p. parkEr iii is Executive Director Emeritus of the Board of 
Law Examiners of the State of North Carolina.

JEssica glad is Staff Attorney for the National Conference of Bar 
Examiners.
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