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letter From 
the chAir

I
n August, I was honored to be elected to chair the NCBE Board of Trustees for 

the 2013–2014 year. Serving on the Board over the past eight years has been a 

great privilege. I look forward to this year with excitement (and some trepida-

tion). I am grateful to be following Franklin Harrison, who led the Conference 

so ably during this past year. I will enjoy and benefit from his continued presence 

on the Board as well as that of my other accomplished colleagues. Finally, I am so 

fortunate that the Conference has a talented and hardworking staff that makes this 

organization work so well. 

I have the good fortune to devote my first column as chair to writing about 

the 2013 Robert J. Kutak Award recipient, our own Erica Moeser, NCBE President 

and CEO. The Kutak Award is presented annually by the ABA Section of Legal 

Education and Admissions to the Bar to recognize someone whose career has pro-

moted collaboration among those in legal education, the bench, and the bar. Most 

recipients have been active participants in the work of the Section, as Erica has been. 

The award is in memory of Robert J. Kutak, an Omaha lawyer who was a champion 

of legal reform and an advocate for legal education.

Erica’s career in bar admissions began in 1978 when she was hired as Director 

of the Wisconsin Board of Law Examiners, a position she remained in for nearly 

17 years. During that time, she served as chair of the Committee (now Council) of 

Bar Admission Administrators (CBAA) from 1982 to 1983. As the eighth person to 

chair the CBAA since its formation in 1975, Erica contributed to its development as 

the heart of the bar admission administrator community it still is today. Under the 

auspices of NCBE, the CBAA continues to play the important role of assisting mem-

bers in continuously improving bar admission processes, sharing information via 

listserv as well as through formal educational programs, and providing support and 

camaraderie for bar administrators. Through the participation and contributions of 

CBAA members on NCBE committees, the CBAA has functioned as a user group 

and sounding board for NCBE Board policy decisions. 

Erica has long been active in the ABA Section of Legal Education and 

Admissions to the Bar. The mission of the Section is to bring together law schools, 

the bar admissions community, and the judiciary, which is ultimately responsible 

for bar admissions, to ensure that new lawyers have the best foundation to become 

members of the bar. Erica’s involvement with the Section helped to broaden the 

Section’s focus, which had been almost exclusively on legal education, to include 

awareness of the importance of bar admission as the final step in the legal educa-

tion of lawyers as well as the final requirement for becoming a practicing lawyer. 

Following Erica’s lead, the number of individuals from the bar admissions commu-
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nity who are involved in the Section’s work 

has increased significantly.  

Erica made important early contri-

butions to the Section while serving on 

and later co-chairing its Bar Admissions 

Committee—the only national committee 

and the only committee within the Section 

that brings together bar examiners, bar 

admission administrators, state Supreme 

Court justices, and law school deans and 

faculty members to discuss and make 

recommendations regarding how these 

diverse entities each can best contribute to 

improving the process by which lawyers are admitted to 

the bar. 

Erica’s contributions to the Section also included 

serving on the Section’s Accreditation Committee—the 

committee that reviews and makes final determinations 

on whether new and existing law schools may be, or 

continue to be, accredited by the ABA. She also served on 

the Standards Review Committee—the committee that 

continuously reviews and proposes redrafts of each of the 

50-plus standards for accreditation that law schools must 

meet in order to obtain and maintain ABA accreditation. 

Over the years, Erica has served on and chaired a 

number of law school site inspection teams. These are 

teams composed of law school faculty members, law 

librarians, practitioners or judges, and non–law school 

administrators that visit and report on the state of each 

of the ABA-approved law schools every seven years and 

provisionally approved law schools annually. Site inspec-

tion teams also visit law schools that are newly seeking 

ABA approval and evaluate foreign programs for which 

credit is given at ABA-approved law schools. 

In 1994, the NCBE Board of Trustees asked Erica to 

serve as President of the Conference. And in 1995, Erica’s 

accomplishments with the ABA Section were recognized 

when she was elected to chair the Section, the first time 

that a bar admission administrator served in that leader-

ship capacity. 

As President of NCBE over the 

past 19 years, Erica has assembled an 

exemplary professional staff, overseen 

the birth of the Multistate Performance 

Test, promoted the idea of a Uniform Bar 

Examination, and—as a result of this and 

more—greatly improved the Conference’s 

testing products. During Erica’s tenure 

at the Conference, NCBE’s Annual Bar 

Admissions Conference has become a sig-

nificant educational event—not just for bar 

examiners, but also for judges and justices 

who are involved in bar admissions.

In her role as NCBE President, Erica has continued 

her success in building bridges between and among 

legal educators, bar examiners, and the judiciary. She 

regularly participates in the activities of the Conference 

of Chief Justices, the national organization that provides 

an opportunity for chief justices around the country to 

meet and discuss improving the administration of justice, 

which includes their responsibility over bar admission 

rules and policies in their individual states. She has also 

initiated conferences among bar examiners and the law 

school academic support community to demystify the bar 

examination and enhance the efforts of academic support 

personnel to help those law students who are challenged 

by law school as well as by the bar exam. 

By designating Erica as the 2013 Kutak Award win-

ner, the Section of Legal Education and Admissions to the 

Bar recognized her achievements in furtherance of high 

standards in bar admissions, as well as her many contri-

butions to legal education, bar admissions, and the judi-

ciary. As members of the NCBE community, we are hon-

ored by her award. Congratulations, Erica, from the entire 

NCBE and CBAA family. 

Best regards to all.

Sincerely,

Margaret Fuller Corneille
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A
nother NCBE year is get-

ting into full swing. We 

are looking at an am- 

bitious agenda of long- 

range plans prompted by the study and 

reflection that has followed the publica-

tion of the job analysis that was com-

pleted during the summer of 2012. The 

job analysis, you will recall, posed ques-

tions about what new lawyers are actu-

ally doing in their first practice experi-

ences as well as what knowledge and 

skills they perceive to be important in 

doing their jobs. (The job analysis resides on the NCBE 

website at www.ncbex.org under Publications.)

Over the course of the past year, NCBE’s Long 

Range Planning Committee, co-chaired by Diane F. 

Bosse of New York and David R. Boyd of Alabama, 

pursued investigations of such topics as whether to 

increase or reduce the topics covered on our tests, 

whether some content areas currently tested in an 

essay format should also be tested in a multiple-choice  

format, whether to extend the time allotted to the 

Multistate Bar Examination (MBE) to an amount  

greater than six hours, whether to structure our  

grading guidelines for the Multistate Essay Exam-

ination (MEE) and Multistate Performance Test (MPT) 

to explicitly grade the quality of writing, whether 

to assess legal research skills or legal writing skills  

(perhaps by separate test instruments), and whether 

and how to incorporate notions of professionalism into 

test instruments. Finally, the Long Range Planning 

Committee grappled with the idea of experimenting 

with a new type of test item format that might span the 

gap between essay and multiple-choice questions.

If you are breathless from reading the last para-

graph, imagine how winded the Long Range Planning 

Committee is from wrestling with all 

these ideas. But this is only the begin-

ning—the next year will be spent digging 

deeper into the work that was done last 

year and formulating action plans that 

will enable the NCBE Board to proceed 

to the next generation of test instruments, 

some of which will be refinements and 

some of which may be new. 

Nothing precipitous is going to 

occur, and this is why the Long Range 

Planning Committee has been tasked 

with this important work. The commit-

tee members are approaching their assignments with 

thought and care.

There are two important developments to report 

via this column that are relevant to boards of bar exam-

iners and the courts they serve. These developments 

intertwine. First, there is the free fall in law school 

applications that is now stretching across several years. 

While the response of many law schools has been to 

reduce the size of their entering classes, a number 

of law schools have dipped slightly lower into the 

applicant pool to fill seats, resulting in a downward 

adjustment of the mean LSAT scores and undergradu-

ate grade point averages, two important admission 

credentials. Both phenomena have major implications 

for bar examiners.

Fewer matriculants will undoubtedly translate into 

fewer graduates who seek licenses a few years from 

now. This will affect bar examining boards that are self-

funding, as many are. In addition, those matriculants 

who are accepted with weaker credentials are more 

likely to struggle with passing the bar examination.  

The MBE—to which most jurisdictions (correctly) scale 

the written portions of their examinations—provides a 

consistent measure over time, and a weakening of the 

PresideNt’s PAGe
by Erica Moeser
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bar examination applicant pool will inevitably yield 

lower passing percentages across jurisdictions.

The reduction of law school enrollments came 

starkly into focus when I reviewed data furnished by 

the ABA Section of Legal Education and Admissions 

to the Bar and calculated the staggering percentage of 

change in law school matriculants between 2010 and 

2012. (See the chart on pages 6–7.) When that informa-

tion is coupled with the news that law school applica-

tions were also down for the class entering in fall 2013, 

the immediate future is troubling. Note in particular the 

figures for flagship public institutions that are already 

hard hit by declining state support—one must worry 

about the future availability of publicly supported legal 

education if the seats that have been eliminated are not 

restored. (The matriculant figures provided in the chart 

are those that were reported to the Section of Legal 

Education by the respective law schools. Information 

about fall 2013 matriculants will be available in spring 

2014.)

The second important and related development 

relates to the extent to which bar admission agencies 

and courts permit the disclosure of name-specific bar 

passage information to law schools. There is a compel-

ling need for this information to be available in that 

individuals contemplating the expenditure of time and 

money for a legal education should be able to compare 

bar passage rates from school to school.

Happily, as shown in the chart on page 7, 12  

jurisdictions, including New York and California, 

already routinely share this information with all 

law schools from which their examinees graduated.  

Twenty more routinely notify in-state law schools and 

furnish the information to out-of-state law schools on 

request. Twelve jurisdictions provide the information 

to law schools only upon request—but they do provide 

it. And 12 jurisdictions do not release the information 

at all, although one does provide the names of passing 

candidates.

As law schools scramble for matriculants, and as 

there is already some observed slippage in the creden-

tials necessary for admission at some schools, the bar 

admissions community needs to step up and provide 

name-specific pass/fail data to law schools, which can 

then in turn report their bar passage outcomes to the 

accreditors. This is one way to make the process honest 

and transparent for would-be law students. I earnestly 

hope that bar examiners will work to join the jurisdic-

tions in the far left column of the chart. To the extent 

that NCBE can help by serving as a distribution center, 

we are willing to relay information for any jurisdiction 

that wishes to assign the administrative task to us.

As a final note, the Standards Review Committee of 

the ABA Section of Legal Education is in the final stages 

of recommending changes to the Standards that govern 

the accreditation of law schools. One key provision that 

should be of interest to bar examiners is what is now 

identified as proposed Standard 315. Known as the “bar 

passage standard,” it seeks to articulate an objective 

basis on which to judge if a law school is failing to pro-

duce graduates capable of passing a licensing examina-

tion. Proposed Standard 315 is a work in progress at 

this point, but that progress can be followed by visiting 

the Section’s website at www.americanbar.org. 

Bar examiners and members of state courts are 

significant stakeholders in the decisions that are made 

about the language in the proposed Standard, and I 

encourage all with an interest in this subject to express 

views when the proposal is circulated.

Finally, all of these items tie together—declining 

numbers of law school graduates, with declining law 

school entrance credentials in some cases; state board 

budgets that are unable to adjust when applicant num-

bers fall; and facts and figures about one’s chances 

of success after the law school investment has been 

made—and all deserve serious thought by bar examin-

ing boards as we approach 2014. 
(continued)
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LAW SCHOOL
Total Matriculants % Change,

2010 2011 2012 2010 to 2012
AKRON, UNIVERSITY OF 177 175 165 -6.78%

ALABAMA, UNIVERSITY OF 161 160 149 -7.45%

ALBANY LAW SCHOOL OF UNION UNIVERSITY 236 235 196 -16.95%

AMERICAN UNIVERSITY 502 475 491 -2.19%

APPALACHIAN SCHOOL OF LAW 127 146 75 -40.94%

ARIZONA STATE UNIVERSITY 191 168 151 -20.94%

ARIZONA, UNIVERSITY OF 157 137 109 -30.57%

ARKANSAS, UNIVERSITY OF 138 136 133 -3.62%

ARKANSAS AT LITTLE ROCK, UNIVERSITY OF 157 139 150 -4.46%

ATLANTA’S JOHN MARSHALL LAW SCHOOL 265 264 181 -31.70%

AVE MARIA 203 151 113 -44.33%

BALTIMORE, UNIVERSITY OF 363 328 364 0.28%

BARRY UNIVERSITY 254 267 293 15.35%

BAYLOR UNIVERSITY 183 142 143 -21.86%

BOSTON COLLEGE 261 268 245 -6.13%

BOSTON UNIVERSITY 268 242 210 -21.64%

BRIGHAM YOUNG UNIVERSITY 150 145 140 -6.67%

BROOKLYN LAW SCHOOL 486 390 365 -24.90%

CALIFORNIA WESTERN SCHOOL OF LAW 382 283 309 -19.11%

CALIFORNIA-BERKELEY, UNIVERSITY OF 286 254 263 -8.04%

CALIFORNIA-DAVIS, UNIVERSITY OF 196 192 189 -3.57%

CALIFORNIA-HASTINGS, UNIVERSITY OF 383 414 317 -17.23%

CALIFORNIA-LOS ANGELES, UNIVERSITY OF 308 319 304 -1.30%

CAMPBELL UNIVERSITY 162 191 160 -1.23%

CAPITAL UNIVERSITY 246 206 182 -26.02%

CASE WESTERN RESERVE UNIVERSITY 236 192 154 -34.75%

CATHOLIC UNIVERSITY OF AMERICA 274 232 141 -48.54%

CHAPMAN UNIVERSITY 212 160 166 -21.70%

CHARLESTON SCHOOL OF LAW 295 224 174 -41.02%

CHARLOTTE SCHOOL OF LAW 468 529 626 33.76%

CHICAGO, UNIVERSITY OF 205 191 184 -10.24%

CHICAGO-KENT 310 308 286 -7.74%

CINCINNATI, UNIVERSITY OF 144 119 103 -28.47%

CLEVELAND STATE UNIVERSITY 195 167 140 -28.21%

COLORADO, UNIVERSITY OF 180 163 152 -15.56%

COLUMBIA UNIVERSITY 404 406 366 -9.41%

CONNECTICUT, UNIVERSITY OF 186 181 150 -19.35%

CORNELL UNIVERSITY 205 204 191 -6.83%

CREIGHTON UNIVERSITY 144 135 130 -9.72%

CUNY 163 171 120 -26.38%

DAYTON, UNIVERSITY OF 414 177 133 -67.87%

DENVER, UNIVERSITY OF 301 297 291 -3.32%

DEPAUL UNIVERSITY 312 298 273 -12.50%

DETROIT MERCY, UNIVERSITY OF 257 223 189 -26.46%

DICKINSON SCHOOL OF LAW 228 185 162 -28.95%

DISTRICT OF COLUMBIA, UNIVERSITY OF THE 131 131 125 -4.58%

DRAKE UNIVERSITY 155 142 128 -17.42%

DREXEL UNIVERSITY 146 147 140 -4.11%

DUKE UNIVERSITY 238 211 209 -12.18%

DUQUESNE UNIVERSITY 212 191 139 -34.43%

ELON UNIVERSITY 132 130 99 -25.00%

EMORY UNIVERSITY 293 246 253 -13.65%

FAULKNER UNIVERSITY 145 124 127 -12.41%

FLORIDA A&M 288 281 217 -24.65%

FLORIDA COASTAL 808 671 580 -28.22%

FLORIDA INTERNATIONAL 161 151 155 -3.73%

FLORIDA STATE UNIVERSITY 199 200 187 -6.03%

FLORIDA, UNIVERSITY OF 310 295 284 -8.39%

FORDHAM UNIVERSITY 477 479 433 -9.22%

FRANKLIN PIERCE LAW CENTER 192 146 74 -61.46%

GEORGE MASON UNIVERSITY 303 186 147 -51.49%

GEORGE WASHINGTON UNIVERSITY 523 474 398 -23.90%

LAW SCHOOL
Total Matriculants % Change,

2010 2011 2012 2010 to 2012
GEORGETOWN UNIVERSITY 591 579 575 -2.71%

GEORGIA STATE UNIVERSITY 224 223 191 -14.73%

GEORGIA, UNIVERSITY OF 248 225 188 -24.19%

GOLDEN GATE UNIVERSITY 320 229 227 -29.06%

GONZAGA UNIVERSITY 183 176 132 -27.87%

HAMLINE UNIVERSITY 227 205 124 -45.37%

HARVARD UNIVERSITY 561 559 555 -1.07%

HAWAII, UNIVERSITY OF 113 116 102 -9.73%

HOFSTRA UNIVERSITY 365 370 320 -12.33%

HOUSTON, UNIVERSITY OF 266 252 212 -20.30%

HOWARD UNIVERSITY 156 137 130 -16.67%

IDAHO, UNIVERSITY OF 130 130 102 -21.54%

ILLINOIS, UNIVERSITY OF 228 184 198 -13.16%

INDIANA UNIVERSITY-BLOOMINGTON 250 240 201 -19.60%

INDIANA UNIVERSITY-INDIANAPOLIS 282 314 259 -8.16%

INTER AMERICAN UNIVERSITY OF P.R. 869 246 129 -85.16%

IOWA, UNIVERSITY OF 203 180 155 -23.65%

JOHN MARSHALL LAW SCHOOL 539 512 498 -7.61%

KANSAS, UNIVERSITY OF 165 134 140 -15.15%

KENTUCKY, UNIVERSITY OF 135 130 136 0.74%

LA VERNE, UNIVERSITY OF 166 55 44 -73.49%

LEWIS AND CLARK COLLEGE 247 226 214 -13.36%

LIBERTY UNIVERSITY 135 99 83 -38.52%

LOUISIANA STATE UNIVERSITY 222 236 199 -10.36%

LOUISVILLE, UNIVERSITY OF 143 132 140 -2.10%

LOYOLA MARYMOUNT UNIVERSITY-LOS 
ANGELES

403 391 376 -6.70%

LOYOLA UNIVERSITY-CHICAGO 292 274 287 -1.71%

LOYOLA UNIVERSITY-NEW ORLEANS 246 242 237 -3.66%

MAINE, UNIVERSITY OF 95 91 87 -8.42%

MARQUETTE UNIVERSITY 247 213 224 -9.31%

MARYLAND, UNIVERSITY OF 296 276 264 -10.81%

MCGEORGE SCHOOL OF LAW 346 225 249 -28.03%

MEMPHIS, UNIVERSITY OF 158 144 112 -29.11%

MERCER UNIVERSITY 166 149 129 -22.29%

MIAMI, UNIVERSITY OF 489 447 426 -12.88%

MICHIGAN STATE UNIVERSITY 299 307 295 -1.34%

MICHIGAN, UNIVERSITY OF 376 359 344 -8.51%

MINNESOTA, UNIVERSITY OF 260 246 205 -21.15%

MISSISSIPPI COLLEGE 212 214 151 -28.77%

MISSISSIPPI, UNIVERSITY OF 199 180 157 -21.11%

MISSOURI, UNIVERSITY OF 148 133 133 -10.14%

MISSOURI-KANSAS CITY, UNIVERSITY OF 156 149 153 -1.92%

MONTANA, UNIVERSITY OF 85 85 80 -5.88%

NEBRASKA, UNIVERSITY OF 145 128 134 -7.59%

NEVADA-LAS VEGAS, UNIVERSITY OF 145 140 139 -4.14%

NEW ENGLAND SCHOOL OF LAW 393 385 450 14.50%

NEW MEXICO, UNIVERSITY OF 116 113 228 96.55%

NEW YORK LAW SCHOOL 641 488 443 -30.89%

NEW YORK UNIVERSITY 476 450 451 -5.25%

NORTH CAROLINA CENTRAL UNIVERSITY 206 166 248 20.39%

NORTH CAROLINA, UNIVERSITY OF 254 248 238 -6.30%

NORTH DAKOTA, UNIVERSITY OF 83 83 83 0.00%

NORTHEASTERN UNIVERSITY 220 217 168 -23.64%

NORTHERN ILLINOIS UNIVERSITY 135 103 109 -19.26%

NORTHERN KENTUCKY UNIVERSITY 199 178 174 -12.56%

NORTHWESTERN UNIVERSITY 274 264 259 -5.47%

NOTRE DAME, UNIVERSITY OF 172 183 177 2.91%

NOVA SOUTHEASTERN UNIVERSITY 386 354 369 -4.40%

OHIO NORTHERN UNIVERSITY 120 112 79 -34.17%

OHIO STATE UNIVERSITY 230 211 173 -24.78%

OKLAHOMA CITY UNIVERSITY 224 201 172 -23.21%

Change in Law School Matriculants from 2010 to 2012

It is with great regret that I report that Mark Carlin, 

most recently Secretary of the NCBE Board of Trustees, 

has been compelled to resign for health reasons. Mark, 

who also chaired the District of Columbia bar admis-

sions committee, rendered conscientious service to this 

organization since joining the Board in August 2007. 

We will miss him. Judge Thomas Bice, a former chair of 

the Iowa Board and a member of the NCBE Board since 

August 2008, has been elected to serve as Secretary, and 

Patrick R. Dixon of California, another former state 

chair, has been elected to serve the two years remaining 

of Judge Bice’s term. I look forward to working with 

Tom as an officer and Pat as the newest member of the 

Board of Trustees. 
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LAW SCHOOL
Total Matriculants % Change,

2010 2011 2012 2010 to 2012
OKLAHOMA, UNIVERSITY OF 174 153 155 -10.92%

OREGON, UNIVERSITY OF 177 183 147 -16.95%

PACE UNIVERSITY 299 242 178 -40.47%

PENNSYLVANIA, UNIVERSITY OF 250 266 243 -2.80%

PEPPERDINE UNIVERSITY 222 202 208 -6.31%

PHOENIX SCHOOL OF LAW 392 450 447 14.03%

PITTSBURGH, UNIVERSITY OF 259 230 210 -18.92%

PONTIFICAL CATHOLIC UNIVERSITY OF P.R. 289 304 244 -15.57%

PUERTO RICO, UNIVERSITY OF 197 194 196 -0.51%

QUINNIPIAC COLLEGE 163 123 127 -22.09%

REGENT UNIVERSITY 168 154 142 -15.48%

RICHMOND, UNIVERSITY OF 146 154 153 4.79%

ROGER WILLIAMS UNIVERSITY 198 194 151 -23.74%

RUTGERS UNIVERSITY-CAMDEN 269 282 116 -56.88%

RUTGERS UNIVERSITY-NEWARK 283 224 225 -20.49%

SAMFORD UNIVERSITY 166 152 121 -27.11%

SAN DIEGO, UNIVERSITY OF 330 300 246 -25.45%

SAN FRANCISCO, UNIVERSITY OF 281 246 220 -21.71%

SANTA CLARA UNIVERSITY 371 287 237 -36.12%

SEATTLE UNIVERSITY 324 322 284 -12.35%

SETON HALL UNIVERSITY 358 266 196 -45.25%

SOUTH CAROLINA, UNIVERSITY OF 239 213 213 -10.88%

SOUTH DAKOTA, UNIVERSITY OF 75 90 62 -17.33%

SOUTH TEXAS COLLEGE OF LAW 461 424 404 -12.36%

SOUTHERN CALIFORNIA, UNIVERSITY OF 220 199 188 -14.55%

SOUTHERN ILLINOIS UNIVERSITY-
CARBONDALE

144 120 112 -22.22%

SOUTHERN METHODIST UNIVERSITY 254 232 218 -14.17%

SOUTHERN UNIVERSITY 320 258 268 -16.25%

SOUTHWESTERN UNIVERSITY 410 404 351 -14.39%

ST. JOHN’S UNIVERSITY 341 293 264 -22.58%

ST. LOUIS UNIVERSITY 334 295 205 -38.62%

ST. MARY’S UNIVERSITY 301 255 248 -17.61%

ST. THOMAS UNIVERSITY (FL) 275 251 216 -21.45%

ST. THOMAS, UNIVERSITY OF (MN) 336 171 143 -57.44%

STANFORD UNIVERSITY 180 180 180 0.00%

STETSON UNIVERSITY 360 344 296 -17.78%

SUFFOLK UNIVERSITY 563 538 528 -6.22%

SUNY-BUFFALO 219 175 203 -7.31%

SYRACUSE UNIVERSITY 252 255 243 -3.57%

TEMPLE UNIVERSITY 326 270 253 -22.39%

TENNESSEE, UNIVERSITY OF 169 160 120 -28.99%

LAW SCHOOL
Total Matriculants % Change,

2010 2011 2012 2010 to 2012
TEXAS A&M 253 236 258 1.98%

TEXAS AT AUSTIN, UNIVERSITY OF 389 370 308 -20.82%

TEXAS SOUTHERN UNIVERSITY 212 219 185 -12.74%

TEXAS TECH UNIVERSITY 244 236 227 -6.97%

THOMAS JEFFERSON SCHOOL OF LAW 422 440 387 -8.29%

THOMAS M. COOLEY LAW SCHOOL 1,583 1,161 897 -43.34%

TOLEDO, UNIVERSITY OF 157 136 123 -21.66%

TOURO COLLEGE 280 260 242 -13.57%

TULANE UNIVERSITY 258 259 249 -3.49%

TULSA, UNIVERSITY OF 146 108 110 -24.66%

UTAH, UNIVERSITY OF 122 114 97 -20.49%

VALPARAISO UNIVERSITY 207 218 163 -21.26%

VANDERBILT UNIVERSITY 193 193 173 -10.36%

VERMONT LAW SCHOOL 212 151 171 -19.34%

VILLANOVA UNIVERSITY 251 218 220 -12.35%

VIRGINIA, UNIVERSITY OF 368 357 356 -3.26%

WAKE FOREST UNIVERSITY 165 185 125 -24.24%

WASHBURN UNIVERSITY 169 124 130 -23.08%

WASHINGTON AND LEE UNIVERSITY 144 121 187 29.86%

WASHINGTON UNIVERSITY (MO) 276 243 201 -27.17%

WASHINGTON, UNIVERSITY OF (WA) 186 182 176 -5.38%

WAYNE STATE UNIVERSITY 197 181 148 -24.87%

WEST VIRGINIA UNIVERSITY 137 141 140 2.19%

WESTERN NEW ENGLAND COLLEGE 168 106 108 -35.71%

WESTERN STATE SCHOOL OF LAW 242 237 144 -40.50%

WHITTIER COLLEGE 303 274 227 -25.08%

WIDENER UNIVERSITY 389 313 221 -43.19%

WIDENER UNIVERSITY-HARRISBURG 178 155 106 -40.45%

WILLAMETTE UNIVERSITY 158 141 133 -15.82%

WILLIAM AND MARY SCHOOL OF LAW 217 217 196 -9.68%

WILLIAM MITCHELL COLLEGE OF LAW 357 309 258 -27.73%

WISCONSIN, UNIVERSITY OF 246 242 215 -12.60%

WYOMING, UNIVERSITY OF 82 69 77 -6.10%

YALE UNIVERSITY 205 205 203 -0.98%

YESHIVA UNIVERSITY 382 379 374 -2.09%

TOTALS: 52,541 47,187 42,976 -18.20%

CALIFORNIA-IRVINE, UNIVERSITY OF* 89 119 33.71%

MASSACHUSETTS DARTMOUTH, UNIVERSITY 
OF

71

* % Change from 2011 to 2012

Source: American Bar Association Section of Legal Education and Admissions to the Bar

Change in Law School Matriculants from 2010 to 2012 (continued )

Pass/Fail Disclosure of Bar Exam Results

Jurisdiction automatically  
discloses name-specific 
pass/fail information to  
law schools from which  

test-takers graduate.

Jurisdiction automatically  
discloses name-specific pass/

fail information to in-state 
law schools. Out-of-state law 

schools must request  
information from jurisdiction.

All law schools must request 
name-specific pass/fail  

information from jurisdiction.

Jurisdiction does not provide 
name-specific pass/fail  

information to law schools.

CA AR AK AL
CT FL AZ GU
IL GA CO HI
KS IN DC MP
MD KY DE NH*
ME LA IA NJ
NE MA ID OR
NY MN MI PR
OK MO NV PW
VT MS PA SD
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*Provides passing information only
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T
he increasing number of citizens unable 

to afford legal services is a widespread 

concern shared by those both inside and 

outside of the legal community. This lack 

of access to civil legal representation can have serious 

consequences beyond issues relating to equal access 

to justice. The weak economy has prompted an in-

crease in pro se litigation in actions involving, among 

other things, evictions, mortgage foreclosures, and 

demands for access to health care services, creating 

a burden for the courts. Meanwhile, providers of free 

legal services are turning away eligible low-income 

clients because of a lack of resources. 

In New York, the Court of Appeals has taken 

steps to address what has been termed the “gap in 

legal services” by encouraging a commitment to pro 

bono service in the legal profession. In May 2012, 

Chief Judge Jonathan Lippman of the New York 

Court of Appeals announced an innovative plan 

that, beginning in 2013, will require prospective 

attorneys to spend 50 hours performing pro bono 

work as a requirement for admission to practice law 

in New York State.  

New rule souGht to serve multiPle 
GoAls

The pro bono requirement arose primarily to respond 

to a crisis in access to justice; the overriding purpose 

of the requirement is to enhance the provision 

of legal services to people who would otherwise 

not be able to access or afford legal assistance.1 In 

announcing the plan, however, the Court stressed 

its belief that such a requirement could not only 

address the State’s urgent access-to-justice gap, but 

also help prospective attorneys build valuable skills 

and imbue them with the idea of working toward 

the greater good. In addition, because the pro bono 

work must be performed under the supervision of 

members of the legal profession, the requirement 

underscores to new lawyers that lawyering is a men-

toring profession. 

Addressing the Access-to-Justice Crisis

As emphasized by Chief Judge Lippman, it has 

become increasingly difficult to provide equal access 

to justice for all New York citizens:

We are facing a crisis in New York and around 

the country. At a time when we are still adjust-

ing to the realities of shrinking state coffers and 

reduced budgets, more and more people find 

themselves turning to the courts. The courts are 

the emergency rooms of our society—the most 

intractable social problems find their way to 

our doors in great and increasing numbers. And 

more and more of the people who come into our 

courts each day are forced to do so without a 

lawyer.2

In announcing the plan, Chief Judge Lippman 

emphasized the profession’s responsibility to the 

New York’s Pro BoNo service 
Pre-AdmissioN requiremeNt: 

A GrouNdBreAkiNG rule 
by Bryan R. Williams
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public in promoting greater access to justice: “As far 

back as judges and lawyers have existed, the pursuit 

of equal justice for all, rich and poor alike, has been 

the hallmark of our profession.”3 

Instilling Important Values in New Lawyers

In addition to addressing the access-to-justice crisis, 

the rule is meant to provide prospective lawyers 

with the opportunity to build valuable skills while 

instilling in them the idea of working for the greater 

good. With this rule in place, it is believed that 

law students will be exposed to the pressing needs 

of those less fortunate and gain a 

deeper understanding of the prob-

lems confronted by those segments 

of society that have little access to 

legal resources and institutions. 

Moreover, students will learn 

of the opportunities for lawyers in 

the public sector and recognize that 

lawyering is a mentoring profes-

sion.4 It is hoped that the implemen-

tation of this rule will allow law stu-

dents to better understand the value 

of their work and make pro bono work a regular part 

of their professional lives.5 

By way of tying together the goal of assisting 

the poor and underrepresented with the benefit 

of instilling in current and new lawyers a sense of 

responsibility for service in the profession, Chief 

Judge Lippman stated that “[t]he critical need for 

legal services for the poor, the working poor, and 

what has recently been described as the near poor 

could not be more evident” and mandated the active 

engagement of those in the legal profession: 

Those who are privileged to call ourselves law-

yers have a special duty as the gatekeepers of 

justice to participate in preserving what we hold 

so dear . . . . It is the legal profession’s commit-

ment to equal justice and to the practice of law as 

a higher calling that has made service to others 

an intrinsic part of our legal culture.6 

In making his comments, Chief Judge Lippman 

also acknowledged the continuing positive influence 

that early pro bono work will have on practicing 

attorneys:

If pro bono is a core value of our profession, and 

it is—and if we aspire for all practicing attor-

neys to devote a meaningful portion 

of their time to public service, and 

they should—these ideals ought to 

be instilled from the start, when one 

first aspires to be a member of the 

profession.7 

how the rule wAs 
develoPed 

The outline for the pro bono rule 

came from a recommendation by the 

Advisory Committee on Pro Bono 

Bar Admission Requirements, which was appointed 

by the Court of Appeals in May 2012 to study the 

possibility of such a requirement. Before making 

recommendations to the Court, the committee took 

into account the views of law schools, attorneys, 

law students, providers of legal services, and other 

interested parties.

The committee was composed of one of the 

Associate Judges of the Court of Appeals, a former 

chair of the Legal Aid Society, the Deputy Chief 

Administrative Judge for the New York City Courts, 

current and former state and local bar leaders, a for-

mer Justice of the Appellate Division, a current and 

former law school dean, and representatives of legal 

service providers throughout the State of New York. 

iN AdditioN to AddressiNG 
the Access-to-justice crisis, 
the rule is meANt to Pro-
vide ProsPective lAwYers 
with the oPPortuNitY to 
Build vAluABle skills while 
iNstilliNG iN them the ideA 
oF workiNG For the GreAter 
Good. 
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In the four months from its formation in May 2012 

until the issuance of its report in September 2012, 

the committee worked on a daily basis. In fact, the 

committee continues in existence today in order to 

assist in answering questions and finding solutions 

to issues surrounding the implementation of the 

rule. Prior to issuing its report, the committee held 

three all-day meetings in June, July, and August 

2012 to provide a forum for discussion with groups 

that would be directly affected by the rule, such as 

the law schools, the New York State Bar Association, 

legal service providers, government law offices, the 

Association of Pro Bono Counsel, and the New York 

State Board of Law Examiners. In September 2012, 

the New York Court of Appeals adopted Section 

520.16, Pro Bono Requirement for Bar Admission, 

to Part 520 of the Rules of the Court of Appeals for 

the Admission of Attorneys and Counselors at Law.  

(See the sidebar on page 11 for the rule.)

whom the rule APPlies to 

The 50-hour pro bono requirement took effect on 

January 1, 2013, and applies to any applicant seek-

ing admission to the bar in New York after January 

1, 2015. Therefore, any student commencing legal 

studies in the fall of 2012, or anytime thereafter, is 

required to satisfy the pro bono requirement before 

admission to the New York Bar. Those applicants 

who pass the bar exam and are admitted to the New 

York Bar before January 1, 2015, are not subject to the 

pro bono requirement. This typically includes those 

who were second- or third-year law students when 

the rule was recommended in May 2012; however, if 

for any reason such a graduate’s admission occurs 

after January 1, 2015, then that graduate will need to 

comply with the pro bono requirement. The require-

ment need not be fulfilled before the law student 

applies to take the bar examination, but it must be 

completed before filing an application for admission. 

 In New York, there is a two-part process in 

which the application for taking the bar examination 

and the application for admission are submitted at 

different times. Applicants cannot apply for admis-

sion to the bar until they have successfully passed 

the bar examination. The New York State Board of 

Law Examiners administers the bar examination and 

is responsible for creating and grading the exam, as 

well as for making policy decisions relating to the 

examination. Outside of the administration of the bar 

examination, the Board of Law Examiners will not 

have a role in the implementation of the rule.

After bar examination passage, candidates apply 

to one of four Appellate Divisions of the New 

York Supreme Court for admission. The Appellate 

Division reviews the applications, investigates char-

acter and fitness issues, and approves candidates 

for admission to the bar. The 50-hour pro bono 

requirement must be completed before the candi-

date applies to the appropriate Appellate Division 

for admission. The Appellate Division is responsible 

for verifying that the applicant has satisfied the pro 

bono requirement.

The rule also applies to applicants who qualify 

to take the bar examination based on a foreign law 

degree or on a foreign law degree together with a 

qualifying LL.M.8 The rule applies as well to those 

candidates who did not graduate from an ABA-

approved law school, and to those candidates who 

qualify based upon their successful completion of 

one year at an ABA-approved law school and a 

clerkship at a New York law office. The pro bono 

requirement does not apply to attorneys who seek 

admission to the New York Bar on motion or who 

are admitted pro hac vice. 
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(a) Fifty-hour pro bono requirement. Every ap-
plicant admitted to the New York State bar on or 
after January 1, 2015, other than applicants for 
admission without examination pursuant to sec-
tion 520.10 of this Part, shall complete at least 50 
hours of qualifying pro bono service prior to filing 
an application for admission with the appropriate 
Appellate Division department of the Supreme 
Court. 

(b) Pro bono service defined. For purposes of 
this section, pro bono service is supervised pre-
admission law-related work that: 

(1) assists in the provision of legal services with-
out charge for 

(i) persons of limited means; 

(ii) not-for-profit organizations; or 

(iii) individuals, groups or organizations seeking 
to secure or promote access to justice, including, 
but not limited to, the protection of civil rights, civil 
liberties or public rights;

(2) assists in the provision of legal assistance in 
public service for a judicial, legislative, executive 
or other governmental entity; or 

(3) provides legal services pursuant to subdivi-
sions two and three of section 484 of the Judiciary 
Law, or pursuant to equivalent legal authority in 
the jurisdiction where the services are performed.

(c) Supervision required. All qualifying pre- 
admission pro bono work must be performed un-
der the supervision of: 

(1) a member of a law school faculty, including 
adjunct faculty, or an instructor employed by a 
law school; 

(2) an attorney admitted to practice and in good 
standing in the jurisdiction where the work is per-
formed; or 

(3) in the case of a clerkship or externship in a 
court system, by a judge or attorney employed by 
the court system. 

(d) Location of pro bono service. The 50 hours 
of pro bono service, or any portion thereof, may 
be completed in any state or territory of the  
United States, the District of Columbia, or any for-
eign country. 

(e) Timing of pro bono service. The 50 hours of 
pro bono service may be performed at any time 
after the commencement of the applicant’s legal 
studies and prior to filing an application for admis-
sion to the New York State bar. 

(f) Proof required. Every applicant for admission 
shall file with the appropriate Appellate Division 
department an Affidavit of Compliance with the 
Pro Bono Requirement, describing the nature 
and dates of pro bono service and the number 
of hours completed. The Affidavit of Compliance 
shall include a certification by the supervising 
attorney or judge confirming the applicant’s pro 
bono activities. For each position used to satisfy 
the 50-hour requirement, the applicant shall file a 
separate Affidavit of Compliance. 

(g) Prohibition on political activities. An ap-
plicant may not satisfy any part of the 50-hour 
requirement by participating in partisan political  
activities.

§ 520.16 Pro Bono Requirement for Bar Admission

Source: State of New York, Court of Appeals, Section 520.16, Rules of the Court of Appeals for the Admission of Attorneys and Counselors at Law,  
Pro Bono Requirement for Bar Admission.
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how the rule is sAtisFied

A candidate can commence the pro bono work at 

any time after the start of his or her legal education. 

To accommodate the thousands of candidates who 

take the New York Bar Examination each year but 

did not obtain their legal education in New York, 

the 50 hours of pro bono work may be performed 

anywhere, including in other states and foreign  

countries, so long as the work complies with all 

aspects of the pro bono requirement. 

In order for pro bono work to be counted toward 

the 50-hour requirement, the work must satisfy a 

number of criteria. 

•	 First, the qualifying work must be law- 

related. The work must involve the use of 

legal skills or law-related activities. Ex- 

amples of eligible activities include assisting 

an attorney with trial preparation, help-

ing litigants prepare for court appearances,  

helping people complete court forms, par-

ticipating in community legal education  

projects, or engaging in legal research. 

•	 Second, the qualifying work must be per-

formed under the supervision of a law school 

faculty member or instructor, an attorney 

admitted to practice and in good standing 

with the bar where the work is performed, 

or a judge or attorney employed by the 

court system. Once the work is complete, 

the person who provided the supervision 

must certify the hours spent on the work by 

completing a section of an affidavit that the 

candidate is required to submit with his or 

her admission application as proof of com-

pliance with the pro bono requirement. A 

separate affidavit must be submitted for each 

pro bono project completed. The candidate 

is responsible for securing and maintaining 

the documentation needed to complete the 

affidavit(s).

•	 Third, qualifying work should be performed 

in the service of low-income or disadvan-

taged individuals who cannot afford legal 

counsel. Qualifying work can also be per-

formed for a not-for-profit organization or 

the court system. Examples of qualifying 

work are 

•	 law school–sponsored clinics that pro-

vide legal assistance to those who can-

not afford it; 

•	 externships or internships with not-for-

profit providers of legal services for the 

poor and low-income individuals, law 

firms handling pro bono matters, not-

for-profit organizations if the work is 

related to a legal matter for which no fee 

is being paid, judges, legal aid services 

organizations that serve low-income cli-

ents, public defenders, U.S. Attorneys, 

District Attorneys, State Attorneys 

General, or government agencies;

•	 law school–sponsored projects that serve 

the poor or disadvantaged; 

•	 law-related work for not-for-profit orga-

nizations providing free legal services 

to low-income individuals, providing 

criminal legal services for the indigent, 

or serving the poor or disadvantaged or 

otherwise promoting access to justice; 

•	 law-related work in connection with a 

pro bono matter undertaken by a mem-

ber of a law school faculty; 
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•	 work in law school clinics for course 

credit as well as work performed in a 

salaried position, so long as the work 

performed otherwise complies with the 

definition of qualifying work; and 

•	 legal research for a law professor, if 

the research relates to the professor’s 

pro bono legal services (legal research 

related to scholarship or a law journal 

article does not qualify). 

Unsupervised student-directed pro bono proj-

ects, as well as volunteer work on a political cam-

paign, or community work that is not law-related, 

will not qualify.  

listeNiNG to the coNstitueNcies

In making its recommendations, the Advisory 

Committee was especially sensitive to the concerns 

of the New York law schools. For instance, the 

schools stressed that because of the intensive train-

ing and supervision that law school clinics provide, 

participation in clinical courses taken in law school 

should be eligible to satisfy the rule, even if academic 

credit was received by the student.9 Accordingly, the 

committee recommended that work in law school 

clinics, even that performed for academic credit, 

should qualify. 

The law schools also made clear that because 

adoption of the rule was likely to occur after classes 

would have begun for class of 2013 graduates, and 

because assisting those 2013 graduates to comply 

with the new rule would create an administrative 

burden, 2013 graduates should be relieved of the 

requirement.10 Accordingly, the committee recom-

mended that the rule commence to apply with the 

law school graduation class of 2014 seeking admis-

sion to the bar after January 1, 2015. 

The input of legal service providers was also 

helpful, as they explained to the committee vari-

ous ways in which law students could be used to 

provide legal services to the poor. The committee 

also studied the views of bar associations and their 

desire that this requirement not result in the estab-

lishment of mandatory legal services for practicing 

attorneys.11 

coNclusioN

The pro bono requirement was conceived to serve 

several purposes, primary among them to dedi-

cate more resources to low-income people who are 

unable to afford legal services. However, the rule 

is expected to be equally important in creating the 

opportunity to expose bar applicants to the real-life 

problems confronting the poor, with the hope that 

they will recognize a responsibility to help others. 

To date, there is no comparable rule in any other 

state.12 It is hoped that if the pro bono rule proves 

successful in providing services to the underrepre-

sented in New York, other states will consider simi-

lar initiatives. 

Notes
 1. Advisory Committee on New York State Pro Bono Bar 

Admission Requirements, Report to the Chief Judge of the 
State of New York and the Presiding Justices of the Four 
Appellate Division Departments (September 2012).

 2. Jonathan Lippman, Chief Judge, New York Court of Appeals, 
Law Day Remarks (May 1, 2012).

 3. Id.

 4. Advisory Committee on New York State Pro Bono Bar 
Admission Requirements, supra note 1.

 5. Id. 

 6. Lippman, supra note 2. 

 7. Id. 

 8. New York tests more foreign-educated candidates than any 
other state (in 2012, 4,675 foreign-educated candidates took 
the New York Bar Examination, representing approximately 
one-third of the testing population in New York), and it has 
been a leader in establishing the criteria for the admission of 
foreign-educated candidates. 



The Bar Examiner, September 201314

 9. Advisory Committee on New York State Pro Bono Bar 
Admission Requirements, supra note 1.

10. Id.

11. Id. 

12. Editor’s Note: Such a proposal is under consideration in 
California. In 2012, the State Bar of California authorized 
a Task Force on Admissions Regulation Reform to explore 
whether the State Bar should develop a regulatory require-
ment for a pre-admission practical skills training program. 
The Task Force recently issued a report recommending, in 
part, 50 hours of pro bono or modest means legal service 
pre- or post-admission. See page 25 of this issue for an article 
about the Task Force’s recommendations.

BrYAN r. williAms is a member of the New York State Board of 
Law Examiners and chair-elect of the National Conference of Bar 
Examiners. He is a partner in the Manhattan law firm Pettus & 
Williams PLLC, where he specializes in commercial litigation. 
A cum laude graduate of the Howard University School of Law, 
Williams received his undergraduate degree from Tennessee State 
University.  
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O
n December 10, 2012, the Arizona Su-

preme Court adopted a rule, on an ex-

perimental basis through 2015, allow-

ing law school students to take the bar 

examination in their third year of law school. This 

article describes the process, initiated by several fac-

ulty members at the University of Arizona James E. 

Rogers College of Law (“Arizona Law”), which cul-

minated in a rule change that we feel will not only 

benefit students but also improve legal education in 

Arizona.

the iNitiAl imPetus For the ideA

In the summer of 2011, several faculty members at 

Arizona Law began to investigate whether it might 

be feasible to allow students to take the Arizona 

Bar Examination in February of their third year of 

law school.1 We see the February bar exam option 

for third-year students as a unique opportunity to 

address some of the biggest challenges facing law 

schools and law school graduates today: the cost of 

legal education, an increasingly complex and tight 

job market, the persistent critique that law schools 

do not pay enough attention to producing graduates 

who are ready to practice law, and doubts about the 

distinctive purpose and value of the third year of law 

school. The February bar exam option would offer 

the following benefits:

•	 A Jump Start on Practice: Allowing students 

to take the bar exam before graduation will 

effectively decrease the cost of entering the 

profession because students who pass the 

February exam will be eligible to become 

members of the bar and begin to practice 

some five months earlier than those who 

take the bar exam in July. We expect that 

many students will want to follow the tra-

ditional path of the July bar exam. But for 

those students who want to begin practice 

sooner—and for whom taking the July bar 

exam means incurring additional debt, or 

working when they might otherwise be 

studying for the exam—the February bar 

exam is a practical option. 

•	 Increased Employment Opportunities: As 

the job market for law school graduates 

and experienced attorneys has significantly 

tightened over the last several years, more 

employers now require that those they hire 

be already admitted to the bar. For students 

pursuing those jobs, being admitted to the 

bar earlier would give them an advantage 

in their job search. Arizona’s adoption of 

the Uniform Bar Examination (UBE), which 

provides a score portable to other UBE juris-

dictions, also increases the out-of-the-gate 

job options for Arizona graduates. Finally, 

students who take the February bar exam 

in Arizona could then also take another bar 

exam in July in a non-UBE jurisdiction (such 

as, for instance, California, Texas, or New 

York), potentially making them eligible to 

practice in even more jurisdictions right 

away and increasing their marketability.

•	 Graduates More Ready for the Full Range 

of Legal Jobs: We saw an opportunity to 

the 3l FeBruArY BAr exAm: 
AN exPerimeNt uNder wAY iN ArizoNA

by Sally Rider and Marc Miller
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respond to the persistent critiques that law 

schools do not do as much as they could to 

prepare graduates for many practice areas, 

and that the third year of law school does 

not have a coherent role in legal educa-

tion. These critiques are joined by the idea 

that the third year of law school could 

be better focused on transitioning students 

from theory to practice, and that doing so 

would require settings, materials, and teach-

ing methods different from those provided 

by traditional semester-long classes. Early 

examination presents the opportunity to 

develop a new curricular approach that 

would benefit not only February exam tak-

ers but other upper-level students as well.  

While curricular and educational reform 

would be possible in theory without the 

February bar exam option, that option pro-

vides a powerful lever to drive substantial 

educational reforms. The challenge of retool-

ing the traditional curriculum to emphasize 

experiential learning and facilitate the transi-

tion from law school to law practice became 

a major driver for many of those who cham-

pioned the February exam rule change. 

In her President’s Page in the August 2009 edi-

tion of this publication, Erica Moeser expressed her 

opinion that the courts, bar admission agencies, and 

legal educators should “revisit the matter of allow-

ing students to sit for the bar examination during 

their final semester of law school,” stating the bene-

fits to graduates and the opportunities for curricular 

reform cited above.2 In Arizona, we have taken up 

President Moeser’s challenge. 

reseArchiNG eArlY exAmiNAtioN iN 
other stAtes sPurs Further ideAs

We began our inquiry by looking into whether any 

other states allow early examination for students in 

their third year of law school. While we discovered 

that many states allow students under some circum-

stances to take the bar exam prior to receiving their 

J.D. degrees, none made it practical for students to 

sit for the bar in February of their third year. For 

instance, in a handful of jurisdictions, students are 

eligible to take the bar exam prior to graduation if 

they are expected to receive their degrees within a 

certain number of days after the examination (e.g., 

within 30, 45, or 60 days—none of which would 

allow testing in February for May graduates), or if 

they have completed all work required for gradua-

tion but their degrees may not have been conferred. 

West Virginia allows only third-year students who 

will be on active-duty deployment overseas at the 

time of the July bar exam to sit for the February 

bar exam.3 As we discussed this proposal with col-

leagues, however, we discovered that the February 

bar exam option had apparently once been available 

in several states, and more recently in Georgia.  

The Georgia experience was highly instruc-

tive. For many years, up until the mid-1990s, stu-

dents attending Georgia law schools could sit for 

the bar exam during February of their third year. 

But 20 years ago Georgia law schools supported a 

rule change requested by the Georgia Board of Bar 

Examiners to discontinue the early bar exam. Those 

law schools reported that students sitting for the bar 

exam in February were neglecting their studies, that 

it was disruptive to the third-year curriculum, and 

that such students missed out on clinical experiences. 

The Georgia experience emphasized the need to 

carefully think through curricular changes to accom-

modate bar preparation, alternative course schedul-

ing, and clinic participation. In considering each of 

these issues, we began to realize another opportunity 

presented by the February bar exam: creating a two-

month window during the third year when our stu-

dents could devote themselves full-time to preparing 

to take the bar exam. 
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Although graduates at Arizona Law typically 

have a very high pass rate, we have never had an 

opportunity to offer our students this sort of struc-

tured support for bar preparation while they are still 

students. After graduation, we expect our students 

to devote sufficient time and attention to bar exam 

study. But for students who take the February bar 

exam, we could effectively build that time into the 

curriculum.

the BeNch weiGhs iN

We began to detail a plan that would modify the bar 

exam rule and decided that we should consult with 

the members of the Arizona Supreme Court, which 

would ultimately act on a rule change petition. We 

wanted to get a sense of the justices’ reactions to the 

idea before approaching the deans of the other two 

law schools in Arizona. 

One of the joys of teaching at a law school in 

Arizona is that the members of the Supreme Court 

are accessible. When we called Chief Justice Rebecca 

White Berch’s chambers to see about scheduling a 

meeting, she offered to meet us somewhere south 

of Phoenix so that we would not have to drive two 

hours from Tucson to the Court building. (We drove 

to the Court!)

Chief Justice Berch has served on the Arizona 

Supreme Court since 2002 and as Chief Justice since 

2009. She has long been involved in legal education 

and bar admissions in her work with the American 

Bar Association, the National Conference of Bar 

Examiners, and the U.S. Conference of Chief Justices. 

She was one of the moving forces in Arizona’s adop-

tion of the UBE. With her background, we knew that 

she would immediately recognize the possibilities of 

the February bar exam idea but could also identify 

potential pitfalls and practical difficulties.

Chief Justice Berch was intrigued as we outlined 

our plan. Although she had many questions, she 

clearly saw how and why this might be done. She 

encouraged us to speak with her colleagues on the 

Court and with the other law school deans. Each 

of the members of the Court was willing to hear 

our preliminary proposal, although none of the jus-

tices endorsed the idea outright. The justices made 

helpful suggestions about whom we might consult 

among Court staff to get new thoughts about how 

the plan might be put into operation.

collABorAtioN with the other 
ArizoNA lAw schools

Our next step was to talk with the deans at Arizona 

State University Sandra Day O’Connor College  

of Law and Phoenix School of Law to determine 

whether petitioning to amend the rule would be a 

joint effort. The collegial nature of our relationships 

with our sister schools made this outreach easy, 

and within days, both deans affirmed their interest. 

Together, we began drafting a rule change petition. 

Concurrently, we met as a group with our col-

leagues at Arizona Law. For some time, we had 

been talking with faculty, staff, and students in the 

hallways and at faculty lunches about early examina-

tion. In November 2011 we held a formal discussion 

on the proposal at a faculty meeting, suggesting an 

incremental approach to any curricular changes. The 

faculty enthusiastically endorsed the idea of petition-

ing to change the rule, adding a motion that if the 

petition was adopted by the Arizona Supreme Court, 

instead of incremental curricular reforms, the law 

school should dramatically change the third-year 

curriculum for students opting to take the February 

bar exam—and, in doing so, use the reform to benefit 

all Arizona Law students.  

Many faculty members saw the potential for 

changes that could improve our students’ education 

by incorporating more experiential learning into the 

curriculum. In addition to the faculty discussions, 
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we also consulted with members of the bench and 

bar and with some of our students. Although there 

were many questions about how and why we might 

pursue this rule change, most everyone we spoke to 

was intrigued by the idea.

A PetitioN is Filed

On January 5, 2012, we filed a petition with the 

Arizona Supreme Court on behalf of all three 

Arizona law schools. The petition sought to change 

Arizona Supreme Court Rule 34(b), Application 

for Admission, Applicant Requirements and 

Qualifications, to allow an applicant to sit for the bar 

examination, on a conditional basis, if the applicant 

submitted “a certification from the law school from 

which the applicant expects to obtain a juris doctor 

that the applicant is currently enrolled in a course of 

study, which, if satisfactorily completed, will result 

in graduation within 120 days following administra-

tion of the bar examination . . . .”4 The proposal was 

constructed so that each law school retained discre-

tion in determining the criteria used to certify its 

students. The petition was open for public comment 

from January through May 2012. 

While the petition was pending for comment, 

we worked with the State Bar of Arizona as it con-

sidered whether to file a comment on the proposal. 

Again, most members of the bar immediately saw 

the upside to allowing third-year students to take the 

bar exam in February, but they had many questions, 

for which we had ready answers. (See the sidebar on 

this page for some of the key questions.)  

As we engaged in discussions about these and 

other questions, most members of the legal com-

munity became more excited about the possibilities. 

The exception seemed to be the few people who 

thought that students need doctrinal studies for  

all three years in order to gain the best legal  

Questions from Members of the 
State Bar of Arizona

Question: How can students possibly study for 
the bar exam while juggling the demands of law 
school?  

Answer: Students who opt to take the February 
bar exam in their third year will not take regular 
classes in January or February of that year, when 
they are studying for the bar and likely taking a 
commercial bar review course. Instead, we plan to 
design a curriculum that will require students who 
take the February bar exam to enroll in only one 
course during January and February that, for most 
students, will be integrated with their bar exam 
preparation and focused on short writing assign-
ments geared toward subjects on the bar exam.5 
 

Question: How will you keep them engaged once 
they have taken the bar? 

Answer: The curriculum redesign will result in a 
series of capstone, experiential courses that focus 
on the transition from theory to practice. In provid-
ing these courses, we will be asking our students 
to be more practitioner than student—doing things 
and learning things that will smooth their immedi-
ate transition into practice and give them more 
confidence and more connection to the bench and 
bar. We hope to re-create the excitement of the first 
semester of law school. As a small law school that 
is highly responsive to individual students, we have 
the capacity to engage our students in this new way. 

Question:  If the same idea failed in Georgia, what 
makes you think it will work here?  

Answer: Georgia’s experience gives us valuable 
insight into how thoughtfully an early bar exam option 
must be planned and delivered. In Georgia, students 
were allowed to take the February bar exam, but the 
schools were not the source of that rule and made no 
curricular accommodation. Hence, Georgia schools 
found it disruptive to their regular third-year curricula. 
Here, we are building the curriculum—substantively 
and practically—to support students who take the 
February bar exam.
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education. They saw this proposal as some sort of 

gimmick rather than a real effort to address the cost 

of legal education, the more competitive employ-

ment environment, and complaints from employers 

and consumers that students are graduating without 

some fundamental lawyering skills, including a bet-

ter understanding of the economics of law practice. 

We appreciate the very real reservations that these 

individuals expressed and hope that the proof will 

be in the careful way in which we are implementing 

the transition to the February bar exam.

commeNts to the PetitioN Are Filed

After considering the petition, the State Bar filed a 

comment in support of the change. The response 

noted the number of states (14 states in 2012) that 

currently allow third-year students to take the bar 

exam prior to graduation (albeit under limited cir-

cumstances) and discussed the Georgia experience 

at length. The Bar’s comment contrasted the Georgia 

experience, which resulted in law schools in Georgia 

supporting the Georgia Board of Bar Examiners’ 

request that third-year access to the February bar 

exam be eliminated, with the thoughtful plan pro-

posed by the three Arizona law schools.6

Two other comments were filed in strong  

support of the petition: one by a recent graduate 

of Arizona Law and the other by Arizona Law’s 

Student Bar Association. The only negative comment 

was filed by the Arizona Supreme Court Attorney 

Regulation Advisory Committee (ARC). Essentially, 

ARC members were concerned about 1) the curtail-

ment of the Arizona Supreme Court’s oversight of 

bar admission candidates, 2) the risk of compromis-

ing students’ ability to study for the bar exam while 

in school, 3) the negative experience of law schools 

in Georgia and other states that had allowed early 

testing, and 4) the fact that early passage of the bar 

exam would not guarantee immediate admission to 

the bar. The schools filed a response to ARC’s com-

ment, explaining that the petition sought to address 

each of the potential pitfalls raised by ARC. 

the court coNsiders the PetitioN

On August 31, 2012, after having continued its con-

sideration of the petition, the Arizona Supreme Court 

posed a series of questions. The questions included 

whether the three Arizona schools would use the 

same criteria for certification of students, whether 

students attending out-of-state schools would be eli-

gible, the effect of early examination on agreements 

with reciprocal jurisdictions, and what the experi-

ence of other states could add. (See the sidebar on 

page 20 for the complete list of questions.)

The Court asked that representatives of the three 

Arizona law schools, the State Bar, and ARC work 

together in order to respond to the Court’s questions 

by November 9, 2012, so that the Court could con-

sider the petition at a December meeting. A working 

group of representatives from the law schools, the 

State Bar, ARC, and Court staff met over the next 

several weeks. The working group discussed the 

petition, the Court’s questions, and practical issues 

regarding implementation. It also identified and 

attempted to resolve concerns relating to substan-

tive, technical, and practical issues raised by the 

petition. 

As a result of the working group discussions, 

Arizona Law and the Sandra Day O’Connor College 

of Law at Arizona State University submitted a 

response to the Court that included answers to 

the Court’s questions, a revised proposal, a draft  

application for early examination (in the form of an 

affidavit to be filled out by the school attesting that 

the student fulfills the educational requirements  

listed below), and a short description of the curri-

cular changes being considered by the law schools.7 
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Arizona Supreme Court Notification and Questions

The Court has continued its consideration of the petition to amend Rule 34, Rules of the Supreme Court 
(R-12-0002), which would allow law students to take the uniform bar examination if they are currently 
enrolled in a course of study that will result in graduation within 120 days following the examination. The 
Court would like additional information regarding the details of the law schools’ plans for their proposal. 
Specifically, the Court seeks answers to the following questions:

1. Do the three Arizona law schools plan to have a uniform set of criteria for certification of stu-
dents? If not, why not?

2. What criteria will be used to determine whether a student qualifies for certification to take the bar 
examination?

3. Should students certified by out-of-state ABA-approved law schools be eligible to take the early 
bar examination in Arizona? If so, should the criteria for both in-state and out-of-state student 
eligibility be uniform?  

4. If this program is not available to all those attending ABA-accredited schools, would the proposal 
favor students attending school in Arizona, whether or not they are from Arizona, and disfavor 
those (including Arizona residents) who do not attend school in Arizona? Is this a problem?

5. If the program is open to all those who attend ABA-accredited schools, must they be candidates 
for a J.D. degree? What about students working toward an LL.M. degree? What about those who 
transfer or visit from non-ABA-accredited schools?

6. Who will be responsible for monitoring the program requirements and criteria for out-of-state law 
schools?

7. How will the criteria for out-of-state student eligibility be enforced?

8. If, as the comment from the Attorney Regulation Advisory Committee notes, some jurisdictions 
do not currently recognize bar examinations taken before a degree is conferred, will that affect 
Arizona’s agreements with reciprocal jurisdictions?

9. Many other states that have permitted early testing have much tighter standards (e.g., Texas 
allows students who are within four credit hours of graduation to take the exam, and six other 
jurisdictions allow exams to be taken only 30 to 60 days before graduation). Why does the pro-
posal use 120 days?  

10. What information can the heads of bar examinations in those states that have adopted an early 
examination program provide regarding how the program is working?

The Court requests that representatives of the Arizona law schools, the State Bar, and the Attorney 
Regulation Advisory Committee meet and develop a plan to provide this information to the Court by 
November 9, 2012, so that the Court can consider the matter at a December Rules Agenda.

Source: E-mail from Ellen Crowley, Chief Staff Attorney, Arizona Supreme Court (Aug. 31, 2012).
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While the original proposal would have allowed 

each law school the discretion to determine the crite-

ria used to certify its students to sit for the February 

bar exam, the revised proposal was much narrower. 

Students wishing to take the early bar exam would 

have to demonstrate  

•	 current enrollment and good standing at an 

ABA-approved law school, 

•	 expected graduation within 120 days of the 

administration of the bar exam, 

•	 enrollment in a maximum of two credit 

hours (or equivalent) during the month of 

the exam and the preceding month,

•	 eight or fewer units needed to graduate at 

the time of administration of the exam, and

•	 academic preparedness for early testing, as 

attested to by the school.

Representatives of the two law schools also 

appeared at an ARC meeting to discuss the proposal 

as revised. After that meeting, ARC filed a letter with 

the Court reversing its earlier position and recom-

mending approval of the revised proposal on a pro-

visional basis, albeit with some reservations. (Three 

ARC members who did not attend the meeting later 

filed a letter with the Court noting that they would 

have voted against recommending approval of the 

revised proposal.)

the court issues AN order 
AmeNdiNG rule 34
On December 10, 2012, the Arizona Supreme Court 

issued an order amending Rule 34, Rules of the 

Supreme Court, “effective January 1, 2013[,] until 

December 31, 2015,” and requiring the law schools 

and ARC to file reports with the Court on the early 

examination process by November 1, 2015. (See the 

sidebar on page 22 for the rule.) The amended rule 

incorporates the criteria in the amended proposal 

and requires an applicant wishing to sit for early 

examination to submit an affidavit “attested to by 

the applicant and the law school” that he or she 

meets the criteria for early examination. The rule 

provides that a “law school’s decision whether to 

certify that the student meets the criteria is final and 

shall not be subject to review by the Committee [on 

Character and Fitness] or the Court.”8

The amended rule further provides, in line with 

the criteria in the amended proposal, that applicants 

may not be recommended for admission to the bar 

until they have graduated and completed all other 

admission requirements. Examination scores will 

not be released until the applicant provides proof of 

graduation within 120 days of exam administration. 

If the applicant fails to graduate within 120 days 

of the first day of the exam administration, or fails 

to cause the law school to submit proof of gradua-

tion within 60 days after graduation, the early exam 

scores will be void, but the examination shall count 

as an examination attempt.

the AmBitious curriculAr reForms 
emerGe

While working through the rule change process, 

we were simultaneously planning a new theory-

to-practice curriculum. In the summer of 2012, we 

convened an Advisory Committee led by Professor 

Susan Salmon, Assistant Director of Arizona Law’s 

highly respected legal writing program, and includ-

ing other faculty, recent graduates, seasoned prac-

titioners (solo and large-firm, litigators, and trans-

actional lawyers), a representative of the State Bar, 

judges, and students. Our aim was to engage diverse 

perspectives to counsel the law schools on what a 

theory-to-practice curriculum should look like in 
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Excerpts from Arizona Supreme Court Rule 34, Application for Admission

Rule 34. Application for Admission

. . .

2. An applicant may be allowed to sit for the Arizona uniform bar examination prior to the award of a juris 
doctor degree if the applicant:

A. is a currently enrolled student in good standing at a law school fully or provisionally approved by 
the American Bar Association; 

B. is expected to graduate with a juris doctor degree within one hundred twenty (120) days of the first 
day of early exam administration; 

C. has satisfied all requirements for graduation with a juris doctor except for not more than eight (8) 
semester hours or its equivalent in quarter hours at the time of early exam administration; 

D. will not be enrolled in more than two (2) semester hours or its equivalent in quarter hours during 
the month of early bar examination testing and the immediately preceding month; 

E. has been determined by their school to be academically prepared for early testing; 

F. provides by the deadline to the Committee on Character and Fitness, on a form provided by the 
Committee, an affidavit attested to by the applicant and the law school that they meet the above 
criteria. The law school’s decision whether to certify that the student meets the criteria is final and 
shall not be subject to review by the Committee or the Court. 

No applicant shall be recommended to practice law until graduation or satisfaction of all requirements for 
graduation, and completion of all requirements for admission to the practice of law under these rules. If an 
applicant under this subsection has not graduated with a juris doctor within one hundred twenty (120) days 
of the first day of early exam administration, all parts of the Arizona uniform bar examination, including the 
score, are void and the applicant’s examination scores shall not be disclose[d] for any purpose. Scores 
may not be released until such time as satisfactory proof of award of juris doctor, as determined by the 
Court, is provided to the Committee. An early examination which is voided shall count as an examination 
attempt under Rule 35(c)(1).

At the completion of the juris doctor requirements and within sixty (60) days after graduation, the applicant 
must cause his or her law school, dean, or registrar to submit to the Committee on Character and Fitness 
proof of graduation, showing his or her juris doctor was conferred within one hundred twenty (120) days 
of the first day of early exam administration. Failure to complete the course of study within one hundred 
twenty (120) days of the examination and provide evidence of graduation within an additional sixty (60) 
days shall render the applicant’s score void.

. . .

Source: Supreme Court of Arizona, Sup. Ct. R. 34, Rules for Admission of Applicants to the Practice of Law in Arizona, as Amended, 
Effective January 1, 2013, Application for Admission. 
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order to help our graduates be more practice-ready 

upon graduation. 

This Advisory Committee met a number of times 

during the summer and fall of 2012, breaking down 

into subgroups for particular subject-matter areas. 

The overriding goal was to ensure that all of the 

classes would focus heavily on experiential learning, 

address needs identified by the working group, and 

include an ethics and professionalism component. 

The curriculum discussions continued through the 

fall, when the members of the working group devel-

oped outlines for a number of courses that might be 

offered. 

In late fall 2012, another Arizona Law fac-

ulty member, Professor Robert Williams, agreed 

to take the materials that Professor Salmon’s 

Advisory Committee had produced and outline 

a series of classes that could be considered by 

the Curriculum Committee and the faculty. (The 

Curriculum Committee is a standing faculty  

committee with authority to review and recom-

mend denial or approval of all curricular mat-

ters.) Those classes included a number of capstone 

courses focused on professionalism and law practice,  

transactional practice in a variety of areas, and  

litigation practice skills. In addition, there would be 

a series of electives offered on a compressed sched-

ule and emphasizing experiential learning, including 

both in-house and placement clinical opportunities. 

The capstone courses would be open to all third- 

year students, although early bar-takers would 

receive priority enrollment. The compressed elec-

tives would be open to all upper-level students.  

The February bar exam curricular reform pro-

posals have led to reassessment of the entire law 

school experience, including the integration of a 

wider range of experiential and “real world” learn-

ing opportunities throughout the curriculum and 

throughout each student’s law school experience. 

These include a variety of clinical and externship 

opportunities, innovative classroom approaches, and 

more pervasive conversations about client needs, 

document drafting, attention to the economics of 

legal practice, and a focus on the range of “soft” 

skills that a lawyer needs to succeed in a wide range 

of practice settings.

coNclusioN

The Code of Recommended Standards for Bar 

Examiners (as adopted in 1987 and published annu-

ally in the Comprehensive Guide to Bar Admission 

Requirements) provides that “[e]ach applicant should 

be required to have completed all requirements for 

graduation with a J.D. or LL.B. degree from a law 

school approved by the American Bar Association 

before being eligible to take a bar examination . . .”9 

We hope that our experience with early bar exam 

administration in Arizona can influence rethinking 

of this recommendation. 

We recognize that the Arizona 3L February bar 

exam experiment is just one illustration of the larger 

challenge that law schools and the legal profession 

face in responding not only to changing times, but 

to times that are likely to continue to change for the 

foreseeable future. One of the most notable aspects 

of this experiment is that it required not only a good 

idea and the internal efforts at one school, but the 

collaboration of three law schools, the State Bar, law-

yers throughout the state, and a state Supreme Court 

open to innovation.  

As with all good ideas, the devil is in the details. 

We have come a very long way from our first  

discussions about early bar examination and a  

theory-to-practice curriculum. As we begin the  

2013–2014 school year and welcome the first group 

of 3L February bar examinees, we are moving from 
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trepidation to excitement in creating new  

opportunities for our students, leading the way in 

improving legal education, and demonstrating that 

the early bar option is an innovative way to help our 

students transition from theory to ethical and effec-

tive practice. 

Notes
1. The idea began with conversations between Professor 

Gabriel (Jack) Chin, now at the University of California, 
Davis, who first asked why medical students should be able 
to take their licensing exams during medical school but law 
students could not, and Professor Marc Miller (now Dean 
of Arizona Law). Dean Miller had been thinking about cur-
riculum and program reforms that would provide a better 
transition from theory to practice; provide more exposure to 
clients, documents, and actual challenges faced by lawyers 
in a wide range of settings; and give coherence to the third 
year of law school. Professor Sally Rider, Associate Dean for 
Administration, Chief of Staff, and Director of the William 
H. Rehnquist Center on the Constitutional Structures of 
Government at Arizona Law, enthusiastically joined the 
conversation and led the discussions with Court administra-
tors and other institutional representatives in the process 
described in this article.  

2. Erica Moeser, President’s Page, 78(3) the BAr exAmiNer 4 
(August 2009).

3. See NAtioNAl coNFereNce oF BAr exAmiNers ANd 
AmericAN BAr AssociAtioN sectioN oF leGAl educAtioN 
ANd AdmissioNs to the BAr, comPreheNsive Guide to BAr 
AdmissioN requiremeNts (National Conference of Bar 
Examiners and American Bar Association 2013), available at 
http://www.ncbex.org/assets/media_files/Comp-Guide/
CompGuide.pdf, at 1, Chart 1: Basic Information.

4. Petition to Amend Rule 34, Rules of the Supreme Court, 
Arizona Supreme Court No. R-12-0002 (filed January 5, 
2012).

5. Offering bar preparation courses for credit was enabled in 
2004 by the repeal of former Standard 302(f) of the ABA 
stANdArds ANd rules oF Procedure For APProvAl oF lAw 
schools, which had prohibited such offerings. Although the 
repeal was initially accompanied by Interpretation 302-7, 
which restricted the use of the credit (prohibiting such credit 
from being counted toward the minimum requirements 
for graduation, and prohibiting law schools from requiring 
successful completion of a bar prep course as a condition 
of graduation), Interpretation 302-7 was repealed in 2008, 
allowing law schools to offer bar preparation courses for 
credit without any restrictions on the use of the credit earned.

6. Comment of the State Bar of Arizona on Petition to Amend 
Rule 34 of the Arizona Rules of the Supreme Court, Arizona 
Supreme Court No. R-12-0002 (filed May 7, 2012).

7. Supplemental Information Regarding Early Bar Proposal, 
Petition to Amend Rule 34, Rules of the Supreme Court, 
Arizona Supreme Court No. R-12-0002 (filed November 8, 
2012).

8. Order Amending Rule 34, Rules of the Supreme Court, 
Arizona Supreme Court No. R-12-0002 (filed December 10, 
2012).

9. Supra note 3, Code of Recommended Standards for 
Bar Examiners, Section II, Paragraph 6. The Code of 
Recommended Standards for Bar Examiners is a series of 
recommendations to the state authorities who are respon-
sible for admission to the bar, and to lawyers and law schools 
generally. It was adopted by the policy-making bodies of the 
American Bar Association, the National Conference of Bar 
Examiners, and the Association of American Law Schools.

sAllY rider is Associate Dean for Administration and Chief of 
Staff at the University of Arizona James E. Rogers College of 
Law, and Director of the William H. Rehnquist Center on the 
Constitutional Structures of Government.

mArc miller is Dean and Ralph W. Bilby Professor at the 
University of Arizona James E. Rogers College of Law.
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T
he State Bar of California Task Force 

on Admissions Regulation Reform (the 

“Task Force”) issued a report on June 

11, 2013, proposing a new set of pre- and 

post-admission training requirements focusing on 

competency and professionalism in order to prepare 

new lawyers for successful transition into practice.
1 If 

the Task Force recommendations are adopted by the 

State Bar of California Board of Trustees and subse-

quently by the California Supreme Court, they may 

have a profound effect on bar admissions.  

the tAsk Force’s chArGe 
The Task Force was authorized in February 2012 by 

the State Bar of California Board of Trustees. It was 

charged with (1) exploring whether the State Bar 

should develop a regulatory requirement for a pre-

admission practical skills training program and, (2) if 

so, proposing such a program to the Supreme Court.2 

The Task Force is composed of 22 members—includ-

ing judges, law school professors and deans, and 

attorneys in private and public employment—under 

the leadership of Jon Streeter, Task Force chair and 

former president of the State Bar of California Board 

of Trustees. 

In beginning its work, the Task Force gathered 

information about practical skills training require-

ments in other states3 and countries and the avail-

ability of practical skills training in law schools. It 

also considered an extensive body of past research 

and literature dealing with a perceived gap between 

law school education and preparation to practice 

law.4 The Task Force held eight public hearings in 

Los Angeles and San Francisco over a one-year pe-

riod, during which it received public comment from 

law schools, bar associations, attorneys in private 

practice, and attorneys employed in the public sec-

tor—both in California and throughout the United 

States.  

the curreNt ecoNomic climAte 
reveAls A Need to Better PrePAre 
New lAwYers For PrActice  

The regulatory component of the Task Force rec-

ommendations relates to public protection, which 

has become an increasing concern given the new 

legal employment patterns that have emerged in 

the face of the recent economic crisis. The State Bar 

of California Board of Trustees appointed the Task 

Force to find a way to address the issues it perceived 

relating to the rapidly changing nature of the profes-

sion—so that the State Bar can ensure the highest 

standards of professional competence among its 

members while giving them the support they need 

to meet those standards.

Full-Time Jobs for Attorneys Are Scarce

Much has been written about the current economic 

state of the legal profession in the United States. 

cAliForNiA’s tAsk Force 
oN AdmissioNs reGulAtioN reForm: 

recommeNdAtioNs For Pre- ANd Post-AdmissioN 
PrActicAl skills trAiNiNG requiremeNts

by Richard A. Frankel
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According to James G. Leipold, Executive Director of 

the National Association for Law Placement (NALP), 

the legal sector is presently still down about 50,000 

jobs from its pre-recession peak in 2007.5 This has 

trickle-down implications for former law firm asso-

ciates and partners who now find themselves out 

of work along with almost half of new admittees. 

Full-time jobs for attorneys are scarce. American 

Bar Association data shows that in 2011 and 2012, 

just over half of law school graduates nationwide 

obtained full-time employment as lawyers within 

nine months of graduation (54.9 and 56.2 percent, 

respectively).6 The trend for 2013 appears to be about 

the same. 

Student Loan Repayment Obligations Are 

Considerable

New attorneys have more to think about than sim-

ply finding a job. Almost all new admittees have 

immediate loan repayment obligations. According 

to Brian Z. Tamanaha, professor at the Washington 

University School of Law and author of numerous 

books relating to legal education, about 90 percent of 

law students borrow to finance their legal education. 

Average debt for graduates from private law schools 

is more than $125,000 (which does not include 

average debt from undergraduate schools, another 

$25,000). The highest average debt in California for 

the class of 2012 was $168,000 (Thomas Jefferson Law 

School).7  

Traditional Training Paths Have Disappeared

New lawyers and displaced lawyers need work. 

When traditional employment opportunities dry 

up, they frequently hang out their shingles. Starting 

a law practice is easier than ever before; one needs 

only a computer and a website. With the option 

of inexpensive and mobile virtual offices, the 

new “shingle” could even be a table at Starbucks  

accompanied by an attorney’s laptop and smart 

phone. Bar regulators are concerned that this trend 

has become a public protection issue. The formal 

training period that new lawyers may formerly 

have received prior to engaging in practice when 

initially employed by the public sector (i.e., offices of 

district attorneys, public defenders, county counsel, 

etc.) and private law firms has generally become 

obsolete. On-the-job training has become the norm. 

Large private-sector clients are no longer willing to 

subsidize training of junior attorneys. These clients 

are not bashful about demanding concessions in bill-

ing practices.

Analogies about how new lawyers receive their 

training can be drawn with the medical, accounting, 

and engineering professions. Each of these profes-

sions has a formal training regimen in place under 

supervision of a licensed practitioner as a prerequi-

site for entering the profession. Why should the legal 

profession be different?

the tAsk Force’s recommeNdAtioNs 
The following three practical skills training require-

ments proposed by the Task Force are intended 

to address the important and urgent need to bet-

ter equip newly admitted lawyers to practice law. 

(See the sidebar on page 27 for a summary of the  

recommendations.)

A. Pre-Admission: Competency Skills Training 

Requirement

The Task Force recommends a new set of require-

ments mandating that Bar admittees certify prior 

to admission that their law school course work has 

included a substantial amount of practice-based, 

experiential training.
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How to Fulfill the Requirement

There would be two routes for fulfillment of this 

pre-admission competency skills training require-

ment: (1) in law school, where 15 units of course 

work designed to foster the development of profes-

sional competency skills would be taken; or (2) in 

lieu of some or all of the required 15 units of law 

school course work, participation in a Bar-approved 

externship, clerkship, or apprenticeship for a court, 

governmental agency, law firm, or legal service pro-

vider.8 The intention is that law students could “mix 

and match” course work, externships, clerkships, 

or apprenticeships and meet the required 15 units 

through any combination of those experiences. 

For externships, clerkships, or apprenticeships 

to count toward the 15-unit requirement, it would 

not be necessary that those experiences also earn 

academic credit. A law student who works in a 

summer clerkship, for example, would not earn aca-

demic credit but would be eligible to receive credit 

toward his or her pre-admission competency skills 

training requirement. Similarly, a law school gradu-

ate who works in a judicial clerkship after gradua-

tion but before taking the bar examination would 

not earn academic credit but would be eligible to 

receive credit for his or her pre-admission compe-

tency skills training requirement.

Credit for the law school training units would be 

given for stand-alone courses; for clinical work inte-

grated into the core curriculum in such a way that it 

is part of and complements existing doctrinal classes; 

or for earned credit units in externships, clerkships, 

or other apprenticeship-type work. Furthermore, in 

an effort to encourage greater integration of experi-

ential learning, law schools may certify portions of 

courses to count toward satisfying this requirement 

by giving appropriate levels of credit for integrated 

curricula involving a combination of experiential 

Summary of Task Force Recommendations 

A. Pre-admission: Competency skills training (15 units)

• Two routes:

• 15 units of course work designed to develop profes-

sional competency skills (from designated subject 

areas), or

• In lieu of some or all of the 15 units of course work, 

participation in a Bar-approved externship, clerkship, 

or apprenticeship (during or following completion of 

law school, within the designated course work sub-

ject areas)

• The 15 units may overlap with hours required in  

Section B

B. Pre- or post-admission: Representation of clients on a 

pro bono or modest means basis (50 hours)

• 50 hours of pro bono or modest means legal service 

• Performed in a Bar-certified program or under the 

supervision and guidance of a Bar-certified mentor

• Can be satisfied during law school, post-graduation, or 

during first year of licensure

• May be satisfied through participation in the Bar-

approved externship, clerkship, or apprenticeship route 

in Section A

C. Post-admission: Competency skills MCLE or men- 

toring (10 hours)

• Two routes:

• 10 additional hours of Minimum Continuing Legal 

Education courses (in addition to the regular MCLE 

requirement for licensees) specifically focused on pro-

fessional competency skills training (from designated 

subject areas in Section A), or

• 10 hours of participation in a Bar-certified mentoring 

program (involving in-person meetings of two hours or 

more at least once a month)
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and doctrinal education, thus entitling students to 

partial credit toward the 15-unit requirement for 

such courses.  

What Subject Areas Count Toward the Requirement 

For those who elect to satisfy this requirement dur-

ing law school, 15 units of course work would be 

required from among the following subject areas:

•	 Oral presentation and advocacy

•	 Advanced legal research and writing 
(excluding first-year legal research and  
writing)

•	 Negotiation and alternative dispute resolu-
tion (i.e., mediation, arbitration)

•	 Client counseling, effective client commu-
nication, and problem solving for clients in 
practice settings

•	 Witness interviewing and other investiga-
tion and fact-gathering techniques

•	 Law practice management and the use of 
technology in law practice

•	 Project management, budgeting, and finan-
cial reporting

•	 Practical writing (i.e., drafting contracts and 
other legal instruments, drafting pleadings)

•	 Preparation of cases for trial during the pre-
trial phase, including e-discovery

•	 Trial practice

•	 Basics of the justice system, including how 
courts in California are organized and 
administered and what responsibilities law-
yers have as officers of the court

•	 Professional civility and applied ethics (i.e., 

ethics in practice settings)

This list of subject areas is illustrative, is not 

intended to be exclusive, and is subject to fur-

ther refinement in the implementation stage. Credit 

toward the 15-unit requirement that is received 

for in-the-field experience, such as hours devoted 

to legal clinic work or in judicial or other govern-

mental externships, must fall within the param-

eters of one of the designated categories. The 15 

units may also overlap with the hours required in 

Section B below (that is, units fulfilled via in-the-field 

experience in the pre-admission Competency Skills 

Training Requirement category may also satisfy the 

Representation of Clients on a Pro Bono or Modest 

Means Basis requirement, if they meet those criteria).

Benefits of Allowing Credit for Externships, 

Clerkships, or Apprenticeships

Offering law students the choice of meeting the 

pre-admission training requirement through an 

externship, clerkship, or apprenticeship experience 

is key. The Task Force believes that this aspect of its 

proposed pre-admission competency skills training 

requirement will provide flexibility for students, so 

that if any student feels that available curricular offer-

ings in law school do not meet the requisite number 

of in-class units, or if any student elects for whatever 

reason not to take courses that are available, an alter-

nate path to fulfilling the pre-admission competency 

skills training requirement may be taken. And it will 

mean that no law school must necessarily change its 

course offerings if, for example, doing so would be 

cost-prohibitive or inconsistent with the pedagogical 

model it has chosen. Most importantly, giving credit 

for approved externships, clerkships, or apprentice-

ships would promote greater participation in train-

ing and mentorship by experienced practitioners and 

potentially assist with permanent job placement (and 

avoid the appearance that the Bar seeks to foist the 

entire burden of better competency skills training on 

law schools).

B. Pre- or Post-Admission: Representation of 

Clients on a Pro Bono or Modest Means Basis

The Task Force recommends requiring 50 hours of 

legal services in the pro bono or modest means areas. 
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The 50 hours would have to be carried out in a 

Bar-certified pro bono/modest means program, or 

under the supervision of a Bar-certified mentor. Care 

would need to be taken to ensure that participants 

are provided with adequate supervision. 

In addition to addressing the justice gap and 

increasing core competencies, the breadth of this 

requirement—by including what is often referred to 

as “low bono” work (i.e., legal services offered at a 

greatly discounted rate to those who do not qualify 

for pro bono legal assistance but who cannot afford 

legal services at the traditional rate) as well as pro 

bono work—is designed to expose more new law-

yers to the possibilities for developing law practices 

geared to clients who are not indigent but are of 

limited means. 

How to Fulfill the Requirement

The 50-hour requirement may be satisfied in whole 

or in part at any point during law school, post-

graduation, and during the first year of licensure. 

It must be completed no later than the end of the 

first year of practice. For anyone who chooses to 

fulfill the 15-unit pre-admission competency skills 

training requirement in whole or in part through a 

Bar-approved externship, clerkship, or apprentice-

ship with a court, governmental agency, or legal 

services provider, the 50-hour pro bono/modest 

means requirement would be deemed automatically 

satisfied.9

How the Requirement Would Be Enforced

This requirement, spanning the transition years 

from law school into practice, would be enforced by 

mandating a certification from the Bar applicant or 

new admittee. For those who fulfill all or some of 

the requirement post-admission, failure to provide 

satisfactory certification, as with the Bar’s exist-

ing Minimum Continuing Legal Education (MCLE) 

regime, would result in license suspension.

C. Post-Admission: Competency Skills MCLE or 

Mentoring Requirement

The Task Force recommends that new admittees be 

required to complete 10 hours of certified MCLE 

courses by the deadline for the first compliance 

period following the completion of the first year of 

practice or, at their option, to participate in a Bar-

certified voluntary mentoring program. 

This post-admission MCLE or mentoring require-

ment is in addition to the regular MCLE requirement 

for licensees.10 For MCLE, 10 hours must be in a 

course that covers one or more forms of competency 

skills training in the same areas described earlier in 

Section A. For certified mentoring programs, the par-

ticipation would have to involve in-person meetings 

of two hours or more at least once a month. 

Implementation of the Recommendations

If these recommendations are substantially adopted 

by the State Bar of California Board of Trustees and, 

in turn, by the California Supreme Court, the pro-

posal is to form an Implementation Committee.11 

The Task Force recommends that the final rules 

go into effect gradually, first phasing in the post- 

admission MCLE/mentoring requirement in 2015, 

the pro bono/modest means requirement in 2016, 

and the competency skills training requirement in 

2017. 

The devil will be in the details. On the bar admis-

sions side, staff will need guidelines relating to

•	 Bar-approved externships,

•	 law school self-reporting certification 
requirements for student completion of pre-
admission competency skills training,
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•	 Bar-certified pro bono/modest means  
programs,

•	 Bar-certified mentors, and

•	 post-admission compliance requirements for 

MCLE completion or mentoring programs.

chAlleNGiNG questioNs FAced BY 
the tAsk Force

The Task Force is keenly aware of the costs of 

becoming a lawyer. Law schools are concerned that 

Task Force recommendations will require increased 

tuition because additional adjunct faculty will be 

required to teach clinical programs which, by their 

nature, involve smaller class sizes. On the bar admis-

sions side, personnel will need to reflect how they 

can accomplish the mission of screening candidates 

for admission without increasing fees to cover evalu-

ating compliance of pre-admission requirements. 

Public protection becomes a balancing test. If Task 

Force recommendations are implemented, will the 

end result foreclose disadvantaged and less wealthy 

students from considering a legal career? 

The imposition of any admissions reform, more-

over, poses challenges for some law students who 

have no desire to enter private practice. They seek 

careers in the military, business, or education and 

assert that much of the proposed pre-admission 

competency skills training is irrelevant.

The Task Force received comments that other 

existing structures are better suited to providing 

lawyers with practical skills training, such as the 

American Inns of Court (which are dedicated in 

large part to mentoring as a central feature of pro-

fessional development for lawyers) or specialty and 

local bar associations. Other comments identified 

the 15-unit requirement as being in conflict with 

the Carnegie Report (the 2007 Carnegie Foundation 

for the Advancement of Teaching’s study on legal 

education, Educating Lawyers: Preparation for the 

Profession of Law), which emphasized the goal of inte-

grating training in practical expertise and profession-

alism into the core curriculum. Still other comments 

asserted that the State Bar’s role is to regulate the 

result of law students’ legal education and that law 

schools should continue to have the ability to design 

and implement the educational process.  On balance, 

however, comments during public hearings were 

very positive and appreciative that the State Bar is 

taking proactive steps to improve the admissions 

criteria with the goal of improving the qualifications 

and practice-readiness of attorneys admitted to the 

State Bar of California.

keePiNG reForm iN steP with 
oNGoiNG chANGes iN PrActice

Admissions regulation reform is not new to 

California. The difficulty with reform is that it is 

sometimes a moving target, given the continually 

changing nature of law practice. For instance, in 1988, 

the State Bar of California Board of Governors (pre-

decessor to the Board of Trustees) considered, but 

did not adopt, a proposal that would have required 

all persons admitted to practice law in California to 

complete a certified “Lawyers Skills Course.” Three 

semester hours would have been devoted to teaching 

trial and court-related lawyering skills. Applicants 

to the Attorneys’ Examination would have been 

required to provide proof of equivalent experience. 

Law schools were exhorted to immediately begin 

developing course structures in all aspects of lawyer-

ing skills. 

While regulators may have believed that trial 

practice skills were important in 1988, today the 

same regulators may recognize that unlike crimi-

nal trials, civil litigation is more frequently than 
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not resolved by some form of alternative dispute 

resolution before trial. Other changes in the legal 

profession also affect the skills required for practice. 

Because of automation, the Internet, and technology, 

lawyers are less dependent on support staff and do 

more with less. Clients now frequently show up in 

legal offices having researched their disputes on the 

Internet and downloaded forms from RocketLawyer 

or LegalZoom, wanting unbundled legal services 

to sufficiently prepare them for self-representation. 

While it may be difficult to predict the long-term 

changes the legal profession will yet experience, 

much can be done to generally address the gap 

between education and practice.

recommeNdAtioNs ABout reForm 
ABouNd 
Opinions about what is needed to improve the 

legal admissions process are plentiful. Some argue 

that real change to admitting new lawyers to the 

profession will come when the U.S. Department of 

Education terminates recognition of the American 

Bar Association (ABA) as a federally approved 

accreditor of law schools, claiming that the ABA 

accreditation process stifles law schools’ efforts to 

develop innovative, cost-effective programs, thereby 

inhibiting needed reform.12 

Still others believe that  if law schools agree not to 

submit any data to U.S. News and World Report, which 

uses the data to rank the law schools and publishes 

such rankings annually, then prospective students 

may have to conduct their own independent due 

diligence to determine law school selection. Perhaps 

law schools will then be evaluated not according to 

such criteria as the LSAT scores and test-taking skills 

of their students but on other qualities that make for 

competent legal professionals, freeing law schools to 

refocus their efforts on their curricula.

There is no shortage of other recommendations 

for licensure changes, such as 

•	 Follow the medical school model, in which 

a physician enters into a hospital residency 

after obtaining his or her medical degree.

•	 Follow the English model, which includes 

extensive practical training in the form of 

clerkship or apprenticeship programs prior 

to licensure.

•	 Use law firm incubators established by law 

schools.

•	 Use the Lawyers for America, Inc., approach 

initiated by University of California 

Hastings College of the Law, which formed 

a California charitable corporation with IRS 

501(c)(3) nonprofit status to improve the 

practical skills of new lawyers, to expand 

the availability of legal services for those 

who cannot afford lawyers, and to increase 

the ability of government and legal offices to 

render such services. 

•	 Use the clinical program model, such as 

the one established by Washington and Lee 

University School of Law requiring third-

year law students to take 20 experiential 

course credits in simulation or practice-

based courses that must include one clinic 

or externship, three problem-based electives, 

and two skills immersion courses.

coNclusioN

In summary, as these examples and the Task Force’s 

recommendations illustrate, the winds for admis-

sions reform are blowing. Regulators have a multi-

tude of competing interests. Bar examiners should 

hold on to their hats. 
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T
hanks to improved data col-

lection and data sharing 

practices of both NCBE and 

individual jurisdictions, we 

now know that about 80% of those seek-

ing bar admission pass the bar exam 

on their first attempt.1  But what about 

those who do not pass on their first at-

tempt? What do we know about those 

who have to face the many challenges of 

being in the bottom group of bar exam 

takers? And who should be held ac-

countable for these failures?

heediNG wArNiNG siGNs thAt cAN 
iNdicAte risk oF BAr exAm FAilure

First, failing the bar exam should not come as a 

surprise to the examinee or others with access to the 

examinee’s records—there are many advance warn-

ing signs. 

UGPA—One of the earliest warning signs is 

undergraduate grade point average (UGPA). 

Examinees with higher UGPAs tend to perform 

better on the bar exam. We know from past stud-

ies that the average MBE score for those with a 

UGPA of 3.5 is 151, while those with a UGPA of 

3.0 had an average MBE score of 138. To further 

evaluate these data, examinees should judge 

the rigor of their UGPAs: was the UGPA from 

a program with rigorous standards? If not, the 

concern associated with a low UGPA should be 

even stronger. 

LSAT Score—The LSAT is also an early 

warning sign. Past studies show that 

those with an LSAT score of 160 had an 

average MBE score of 153, while those 

with an LSAT score of 140 had an aver-

age MBE score of 132. 

Law School Grades—Third, as noted 

below, law school grades are also a 

good indicator.2 

MPRE Scores—Finally, MPRE scores 

are a fourth early warning sign. Those with 

high MPRE scores tend to do well on the 

bar exam; those with low MPRE scores tend  

not to. 

While many of these early indicators involve 

multiple-choice tests, the data should not be dis-

missed as irrelevant; it is not reasonable for a student 

to argue that he or she just can’t do well on multiple-

choice tests. Each bar exam has multiple-choice ques-

tions; there is no escaping the format. Besides, we 

know that those who perform well on the MBE also 

tend to perform well on the written portion, and vice 

versa. These predictors are not absolutely diagnostic 

of success or failure, but they provide a solid indica-

tion of level of risk. 

some oF the FAult oF FAilure lies 
with the exAmiNees 

Examinees have an obligation to prepare for the 

bar exam. They need to read the relevant exam  

The TesTing Column
Failing The Bar exam—Who’s aT FaulT?

by Susan M. Case, Ph.D.
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information booklets available on the NCBE 

website (www.ncbex.org). They should study care-

fully the specific purpose of each exam and review 

the sample questions available in the booklets. In 

addition, they should make use of NCBE’s MBE 

Online Practice Exams, which provide an accurate 

representation of MBE questions as well as a com-

mentary on each question explaining why the correct 

answer is correct and the distractors are incorrect. 

For the MEE and the MPT, examinees should take 

advantage of the study aids available on the NCBE 

website to help them prepare. These study aids con-

sist of representative sample questions and guidance 

on optimal answers, and many of them are available 

free of charge. Examinees should not rely exclusively 

on bar preparation courses. 

To address some of the complaints expressed by 

recent bar exam takers: 

•	 The bar exam is irrelevant. Complaining about 

the relevance of the bar exam distracts from 

the examinee’s job, which is to pass the 

exam. (Besides, current examinees who sug-

gest eliminating the bar exam entirely would 

not succeed in doing so within a window of 

time that is relevant to them anyway.) 

•	 Bar exam questions don’t look anything like the 

questions I was exposed to by my bar review 

course. To obtain the best picture of bar exam 

questions, examinees should use the study 

materials prepared by NCBE, many of which 

are available free of charge or at a fraction of 

the cost of commercial bar review materials. 

•	 Bar exam questions are much harder than any 

sample material I have seen. Questions that 

are reviewed outside of an actual bar exam 

administration tend to seem easier than 

those taken in a real test setting. The MEE 

and MPT questions available on the NCBE 

website are actual previously used ques-

tions. The MBE and MPRE Online Practice 

Exams are derived from actual exam ques-

tions, and the scores obtained by the exam-

inee on the practice exams should provide a 

good indication of expected MBE and MPRE 

scores on the actual exams. 

•	 This bar exam had many more questions about 

a particular topic than the previous bar exam 

(version #1) OR This bar exam had a dispropor-

tionate number of questions on a particular topic 

(version #2). The MBE is built according to 

content specifications that do not vary from 

one exam to the next. Any change in the 

specifications is announced well in advance 

of the change. It is common for examinees 

who are less familiar with a certain topic to 

think that there is an overload of questions 

on that topic.

Bottom line: examinees should use data of past 

performance to evaluate their risk of failing the bar 

exam. Preparation for the bar exam should begin 

early in law school, especially for those at risk of 

failure. Preparation time should be used to learn the 

material, not to look for tricks to pass (e.g., contrary 

to a widely reported trick advocated by one bar 

preparation company, a large number of examinees 

selecting answer “B” for a difficult question will not 

result in the question being discarded).

some oF the FAult oF FAilure lies 
with the lAw schools 

At the time of admission to law school, schools are 

(or should be) well aware of students who are at 

risk of failing the bar exam. As noted above, UGPA 

and LSAT scores provide a good indication of which 

students are at risk. As the students progress in 

school, their first-semester and then first-year grades 
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provide another solid indication of who is at risk. 

There is really no excuse for schools failing to fully 

educate the students they admit. If they admit at-

risk students, they have an obligation to provide the 

support necessary to help these students reach their 

educational goals. And, because one of the goals of 

law schools should be to educate future lawyers, 

the curriculum should be designed (at a minimum) 

to ensure that graduates can be admitted to the bar. 

Schools should be eager to be evaluated on the extent 

to which they meet this goal. 

whAt should the BAr exAmiNiNG 
commuNitY do?
The bar examining community also has a responsi-

bility to its examinees. Some things it can do to help 

examinees succeed on the bar exam are as follows: 

•	 Provide full information about the bar exam 

to facilitate preparation and study. Include a 

clear statement of the purpose of each exam 

component, and provide sample test mate-

rial from previous exams. Jurisdictions that 

use NCBE test materials should direct exam-

inees to the NCBE website for information 

on NCBE-developed exams.

•	 Provide all scores with sufficient measure-

ment accuracy to ensure accurate indications 

of performance; do not provide scores with 

poor measurement accuracy. Each jurisdic-

tion should provide a total scaled MBE 

score and a total scaled written score. Under 

no circumstances should raw scores be  

provided.3 

•	 If a jurisdiction develops its own exam ques-

tions, it should ensure that all exam ques-

tions and grading guidelines for written 

components are properly constructed and 

properly vetted. 

•	 Ensure that all scoring processes are prop-

erly conducted. If the jurisdiction uses NCBE 

products, local graders should participate 

in the NCBE grading workshops conducted 

immediately after each test administration. 

If the jurisdiction develops its own written 

materials, similar sessions should be con-

ducted locally. Calibration efforts should be 

organized according to suggested protocols.4 

While we will probably never see a 100% pass 

rate on the bar exam, jurisdictions should make 

every effort to make their processes transparent and 

fair; the schools should work to ensure bar passage 

of the students they admit; and the examinees should 

avail themselves of the information and assistance 

available. 

Notes
1. Percentage is based on MBE performance of examinees from 

July 2007 to July 2012. For details on passing percentages, see 
Susan M. Case, Ph.D., The Testing Column: Persistence on the 
Bar Exam, 81(4) The Bar Examiner 20–23 (December 2012), 
available at http://www.ncbex.org/assets/media_files/Bar-
Examiner/articles/2012/810412beTestingColumn.pdf.

2. For details regarding the strength of the relationship between 
law school grades and bar exam performance, see Michael T. 
Kane, Ph.D., Andrew A. Mroch, Ph.D., Douglas R. Ripkey 
& Susan M. Case, Ph.D., Pass Rates and Persistence on 
the New York Bar Examination, 76(4) the BAr exAmiNer 
6–17 (November 2007), available at http://www.ncbex.org/
assets/media_files/Bar-Examiner/articles/2007/760407_
KaneMrochRipkeyCase.pdf.

3. See Douglas R. Ripkey, Interpreting Performance on Bar 
Examinations—Which Score Types Make the Grade?, 73(4) 
the BAr exAmiNer 25–28 (November 2004), available at 
http://www.ncbex.org/assets/media_files/Bar-Examiner/
articles/2004/730404_ripkey.pdf.

4. See Kellie R. Early, Practices and Procedures to Improve Grading 
Reliability on Essay Examinations: A Guide to the Care and 
Feeding of Graders, 73(4) the BAr exAmiNer 6–10 (November 
2004), available at http://www.ncbex.org/assets/media_
files/Bar-Examiner/articles/2004/730404_early.pdf; Susan 
M. Case, Ph.D., The Testing Column: Quality Control for 
Developing and Grading Written Bar Exam Components, 82(2) 
the BAr exAmiNer 34–37 (June 2013), available at http://
www.ncbex.org/assets/media_files/Bar-Examiner/
articles/2013/820213Testing-Column.pdf.

susAN m. cAse, Ph.d., is the Director of Testing for the National 
Conference of Bar Examiners.
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ABA-APProved lAw school

Waiver of educational requirement; admission without examination

In re Petition of JaneAnne Murray, 821 N.W.2d 331 (MN 2012)

litiGAtioN uPdAte
by Fred P. Parker III and Jessica Glad

ABA-APProved lAw school

Waiver of educational requirement; admission without examination

In re Petition of JaneAnne Murray, 821 N.W.2d 331 (MN 2012)

AdmissioN oN motioN

Multijurisdictional practice; unauthorized practice of law;  

active practice requirement

Schomer v. Board of Bar Examiners, 465 Mass. 55, 987 N.E.2d 588 (MA 2013)

AttorNeY disciPliNe

Multijurisdictional practice; jurisdiction

State ex rel. York v. W. Virginia Office of Disciplinary Counsel,  

744 S.E.2d 293 (WV 2013)

chArActer ANd FitNess

Dishonesty; neglect of financial obligations; failure to cooperate in  

the admissions process

In re Application of Wilson, 134 Ohio St. 3d 168, 980 N.E.2d 1018 (OH 2012)

In March 2012, JaneAnne Murray filed a petition 

with the Minnesota Supreme Court seeking a waiver 

of the rules for admission to the bar. She did not 

qualify to apply to take the bar exam under Rule 4 

or for admission without exam under Rule 7 because 

her law degrees were from universities in Ireland 

and England.

Murray graduated first in her class from 

University College Cork with a bachelor’s degree 

in civil law. Her undergraduate program included 

cAses rePorted
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courses in constitutional, criminal, contract, prop-

erty, evidence, family, torts, and administrative 

law. Murray subsequently earned a Masters of 

Laws (LL.M.) from the University of Cambridge in 

England, graduating fourth in her class.

After graduation she moved to New York to 

practice with the law firm of Paul, Weiss, Rifkind, 

Wharton & Garrison, LLP. When she applied to take 

the New York Bar Examination, her foreign legal 

education qualified her because it was based on prin-

ciples of English common law and was equivalent to 

a course of study at an ABA-approved law school in 

the United States. She passed the bar exam on her 

first attempt and was admitted to the New York Bar 

in March 1991.

Murray left Paul, Weiss in 1993 to become a trial 

attorney in the Criminal Defense Division of the 

Legal Aid Society of New York. Between that posi-

tion and others, she had an active practice. Beginning 

in 2005, she maintained a solo law practice in New 

York specializing in criminal defense. She served 

on the Board of Directors of the New York State 

Criminal Defense Lawyers Association and the Irish 

American Bar Association of New York, was a mem-

ber of the New York Council of Criminal Defense 

Lawyers, and was on the Board of Editors of the 

White Collar Crime Reporter, among other positions.

In 2011 Murray’s husband accepted a position at 

the University of Minnesota and the family relocated 

there; Murray was appointed as a Practitioner in 

Residence at the University’s law school. She then 

filed her petition seeking a waiver of the Minnesota 

rules for admission to the bar.

The Minnesota Supreme Court discussed Rules 

4A(3)(a), 4A(3)(b), and 7A as they apply to bar 

admission. Murray was not eligible under Rule 4A(3)

(a) or (b) because her law degree was not from an 

ABA-approved law school and her undergraduate 

degree was not from an institution that is accredited 

by an agency recognized by the U.S. Department 

of Education. Because of this, Murray petitioned 

under Rule 7, which provides for admission without 

examination “if the applicant otherwise qualifies 

for admission under Rule 4.” In order to qualify for 

admission under Rule 4, she sought a waiver of the 

educational requirement.

The Court reviewed past waiver cases in 

Minnesota and noted that a high standard for  

waiver had been set; the educational requirement 

had been waived only once, in a 1955 case involving 

an attorney named Milton Schober. The Court said 

that it was satisfied that Murray had exceeded this 

high standard. In the Court’s opinion, “Murray’s 

legal education at University College Cork and the 

University of Cambridge—universities that teach 

the law in the same English common-law tradi-

tion upon which our own laws are based—are the 

equivalent, both in subject matter and in duration, to 

a law degree from a law school that is accredited by 

the ABA. Moreover, as in Schober’s case, Murray’s 

degrees are from colleges that cannot be accred-

ited by the ABA. Finally, as in Schober’s case, given 

Murray’s passage of another state’s bar examination, 

her many years of practicing law, her demonstrated 

knowledge of the law, and her professional accom-

plishment, we conclude that it would be an extreme, 

and unnecessary, hardship to require Murray to now 

enroll in, and graduate from, an ABA-accredited law 

school.”

Murray’s petition sought not only waiver of 

the educational requirement under Rule 4 but also 

admission without examination under Rule 7, which 

allows applicants with significant practice experi-

ence to be so admitted. The Court found the question 

of whether to waive the requirement that Murray 
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take the Minnesota Bar Examination “a much  

closer question than was waiver of the educational  

requirement.” 

First, the Court noted that Murray had passed 

the New York Bar Examination, which is similar to 

the Minnesota Bar Examination in that it is a two-day 

exam consisting of the Multistate Bar Examination 

(MBE) and essay questions on topics covered by the 

MBE and on other topics such as family law, the 

Uniform Commercial Code, and the law of wills and 

estates. 

Second, the Court said that “Murray has clearly 

demonstrated her legal proficiency by practicing law 

in New York” for more than 22 years, having suc-

cessfully worked in several demanding legal posi-

tions and having served the legal profession through 

her membership and leadership in numerous law-

related professional organizations. 

Finally, the Court concluded that “to require 

Murray’s successful completion of the Minnesota Bar 

Examination” would “pose a significant hardship for 

her.” The next administration of the bar exam would 

be in February 2013, and the results of that exam 

would not be available until May 2013. In the mean-

time, Murray would be allowed to practice law only 

in New York. The Court said that “Murray credibly 

contends that the nature of her practice—criminal 

defense—makes it impracticable for her to maintain 

a practice in New York while living in Minnesota 

with her husband and two school-aged children.”

For the foregoing reasons, the Court concluded 

that “we deem it appropriate under the unusual 

circumstances presented here to allow petitioner 

JaneAnne Murray to be admitted to the practice of 

law in Minnesota upon compliance with Rule 7, 

Rules on Admission to the Bar, except that instead of 

compliance with Rule 4A(3)(a), Murray shall provide 

satisfactory evidence of graduation with a bachelor’s 

degree in civil law from University College Cork 

and graduation with a Masters of Laws degree from 

Cambridge University.”

AdmissioN oN motioN

Multijurisdictional practice; unauthorized practice of law; active practice requirement

Schomer v. Board of Bar Examiners, 465 Mass. 55, 987 N.E.2d 588 (MA 2013)

The Massachusetts Supreme Judicial Court recently 

decided that a New Jersey–licensed attorney’s work 

as a contract attorney in New York before he was 

admitted to the New York Bar counted toward the 

five-year active practice requirement for admission 

on motion in Massachusetts.

After receiving his law degree from the Univer-

sity of Notre Dame Law School, Jesse Daniel Schomer 

sat for the New Jersey Bar Examination in July 2004 

and passed. He was admitted to the New Jersey Bar 

on December 14, 2004. From mid-2005 to late 2008, 

Schomer worked as a full-time contract attorney in 

New York for the law firm of Sullivan & Cromwell 

LLP. During this time, Schomer was supervised by 

attorneys licensed to practice in New York. Schomer 

did not appear in any New York courts on behalf of 

any clients, nor did he otherwise hold himself out as 

licensed to practice in New York.

Schomer sat for the New York Bar Examination 

in July 2008 and passed; he was admitted to the New 

York Bar on October 7, 2009. In March 2009, Schomer 

had accepted a new position as an associate attorney 
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in New York at the law firm of Newman Ferrara LLP. 

However, prior to his admission to the New York 

Bar, Schomer was supervised at Newman Ferrara by 

lawyers admitted to practice in New York. He did 

not appear in any New York court and did not hold 

himself out as a New York–licensed attorney.

On September 19, 2011, Schomer petitioned the 

Massachusetts Board of Bar Examiners for admission 

on motion. Pursuant to Supreme Judicial Court Rule 

3:01, § 6.1, applicants who apply for admission with-

out taking the Massachusetts bar exam are required 

to have been “engaged in the active practice or teach-

ing of law in a state, district or territory of the United 

States for five out of the past seven years immedi-

ately preceding the filing of the petition for admis-

sion on motion.” The Board denied the petition after 

determining that Schomer had not satisfied S.J.C. 

Rule 3:01, § 6.1, because he had not been engaged in 

the active practice of law in a jurisdiction in which 

he had been admitted to the bar for five of the past 

seven years. Schomer appealed, and the Supreme 

Judicial Court reversed.

The Court reasoned that implicit in the active 

practice requirement “is the principle that such prac-

tice must have been authorized by the State where 

the applicant had been working as an attorney.” The 

Court then noted that New York, the State where 

Schomer had been working as an attorney, has an 

unauthorized practice statute, N.Y. Jud. Law § 478, 

which makes it unlawful for a person to practice law, 

appear as an attorney, or hold him- or herself out to 

the public as being entitled to practice law, without 

being licensed and admitted to practice in New 

York. Notably, Schomer represented to the Court 

during oral argument that he had fully disclosed 

the nature of his work at Sullivan & Cromwell dur-

ing the admission process to the New York Bar, and 

the Board of Bar Examiners did not challenge this  

representation.

Based on the foregoing, the Court stated that it 

was “not prepared to conclude that Schomer was 

engaged in the ‘unauthorized’ practice of law where 

the New York bar has seen fit to admit him to prac-

tice, thereby determining that his work at Sullivan & 

Cromwell and at Newman Ferrara did not constitute 

a violation of N.Y. Jud. Law § 478.” The Court dis-

missed the Board’s argument that Schomer’s work 

in New York prior to his admission was “illegal” 

or “unauthorized,” stating that the Board “should 

have sought legal clarification of the matter from its 

counterpart in New York when these proceedings 

commenced.” Finally, the Court noted that “[a]t this 

time, we do not adopt the [B]oard’s interpretation of 

S.J.C. Rule 3:01, § 6.1, that an attorney’s practice must 

be physically located in the jurisdiction where the 

attorney is admitted to the bar in order to be credited 

toward meeting the active practice requirement.” 

The Court therefore reversed the Board’s decision, 

concluding that Schomer’s work in New York before 

October 7, 2009, counted toward the five-year active 

practice requirement despite the fact that he was 

only licensed and admitted to practice in New Jersey 

during that time.

In rendering its decision, the Court stated that 

“[t]his case highlights the legal and ethical complexi-

ties surrounding the multijurisdictional practice of 

law by lawyers who may not be licensed in every 

State where they need to work.” The Court then 

emphasized the “burgeoning need” for regulatory 

“clarification of the boundaries of multijurisdictional 

practice vis-à-vis the unauthorized practice of law.”
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The West Virginia Supreme Court of Appeals held 

that the State had jurisdiction to investigate and 

potentially prosecute a patent attorney’s alleged 

misconduct despite the fact that the patent attorney 

was not licensed by the West Virginia State Bar and 

his practice consisted entirely of federal matters. In 

so holding, the Court also concluded that the State’s 

attorney disciplinary authority under the West 

Virginia Rules of Lawyer Disciplinary Procedure 

was not preempted by federal law authorizing the 

United States Patent and Trademark Office (PTO) to 

regulate the conduct of patent attorneys.

Olen York was admitted to the Ohio bar in July 

2002 and was subsequently admitted to practice 

before the PTO in January 2003. York was a resident 

of Milton, West Virginia, and worked as an inde-

pendent contractor for the Waters Law Group in 

Huntington, West Virginia. He was not a member 

of the West Virginia State Bar, and his practice with 

the Waters Law Group was limited to patent and 

trademark issues before the PTO. York represented 

clients from West Virginia but did not appear before 

any State courts.

In September 2012, the Investigative Panel of 

the West Virginia Lawyer Disciplinary Board (LDB) 

filed a Statement of Charges with the West Virginia 

Office of Disciplinary Counsel (ODC) alleging that 

York had violated the State’s Rules of Professional 

Conduct. Around the same time, the PTO also  

started an investigation into the allegations con-

tained within the Statement of Charges.

On November 29, 2012, York petitioned the 

Supreme Court of Appeals for extraordinary relief, 

arguing that the ODC and LDB lacked jurisdiction 

to investigate or potentially prosecute him for his 

alleged misconduct. York put forth two main argu-

ments in support of his petition, both of which were 

ultimately rejected by the Court.

First, York argued that the ODC and LDB lacked 

jurisdiction under Rule 1 of the West Virginia Rules 

of Lawyer Disciplinary Procedure, which gives the 

LDB authority to investigate alleged misconduct 

by “those admitted to the practice of law in West 

Virginia or any individual admitted to the practice 

of law in another jurisdiction who engages in the 

practice of law in West Virginia.” York asserted that 

Rule 1 coupled with case law precedent supported 

his position “that only attorneys capable of practic-

ing law in state courts located in West Virginia are 

subject to the jurisdiction of the ODC and LDB.” 

York therefore argued that the ODC and LDB lacked 

jurisdiction in the present case because his practice 

consisted entirely of federal matters before the PTO.

In rejecting the argument, the Court stated that 

the term “the practice of law” includes both the 

conduct of cases before courts and services rendered 

outside of court. Based in part on this definition, 

the Court held that Rule 1 governs “the conduct of 

an attorney who practices law in [West Virginia] 

or provides or offers to provide legal services in 

[West Virginia], even where such attorney’s practice 

consists entirely of federal matters.” In such circum-

stances, the Court stated, the ODC and LDB “have 

jurisdiction to investigate the alleged misconduct 

AttorNeY disciPliNe

Multijurisdictional practice; jurisdiction

State ex rel. York v. W. Virginia Office of Disciplinary Counsel, 744 S.E.2d 293 (WV 2013)
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and recommend disciplinary action against the attor-

ney regardless of whether the attorney is a member 

of the West Virginia State Bar.”

Second, York argued that the jurisdictional 

authority of the ODC and LDB under Rule 1 was 

preempted by federal law in that the State’s “attempt 

to impact [his] ability to practice law directly con-

tradicts the authority he has been granted by the 

[PTO].” Again, the Court disagreed.

The Court explained that federal laws authoriz-

ing an agent to practice before a federal tribunal 

preempt a state’s licensing requirements only to the 

extent that the state’s requirements interfere with 

the goals of the federal laws. Specifically with regard 

to attorney disciplinary rules, the Court stated that 

federal regulations do not necessarily preempt state 

action if a state has properly asserted disciplin-

ary jurisdiction over an attorney. Quoting the first 

paragraph of the PTO’s regulations governing the 

conduct of patent practitioners, the Court observed:

This part governs solely the practice of patent, 

trademark, and other law before the Patent and 

Trademark Office. Nothing in this part shall be 

construed to preempt the authority of each State 

to regulate the practice of law, except to the 

extent necessary for the Patent and Trademark 

Office to accomplish its Federal objectives.

In the present case, the ODC and LDB contended 

that no conflict existed between the simultaneous 

federal and state disciplinary investigations because 

the state was not seeking to suspend or expel York 

from his federal practice. The Court agreed that fed-

eral law did not preempt West Virginia’s disciplin-

ary proceedings against York and, as a result, denied 

the petition for extraordinary relief.

chArActer ANd FitNess

Dishonesty; neglect of financial obligations; failure to cooperate in the admissions process

In re Application of Wilson, 134 Ohio St. 3d 168, 980 N.E.2d 1018 (OH 2012)

Eric Wilson graduated from the University of Dayton 

School of Law in May 2009. He applied to regis-

ter for admission to the Ohio Bar and on April 1, 

2009, filed his application to take the July 2009 bar 

exam along with a supplemental character question-

naire. An admissions committee of the Dayton Bar 

Association interviewed him in June 2009. Wilson 

was asked to provide additional information about 

(1) his failure to disclose in his 1992 application to the 

Detroit College of Law that he had been dismissed 

from Golden Gate University School of Law for poor 

academic performance and (2) his default on his sig-

nificant student-loan debt. Wilson did not provide all 

the information the committee requested; his appli-

cation was not approved, and he was not allowed to 

take the July 2009 exam.

In December 2010, Wilson filed to take the 

February 2011 exam. He was again interviewed by 

the committee in January 2011, and he again did not 

provide the requested information. His application 

was not approved, and he appealed to the Board 

of Commissioners on Character and Fitness. After 

a hearing, a panel of the Board recommended that 

Wilson’s application not be approved because of his 

failure to disclose his dismissal from Golden Gate, 

his failure to make any effort to pay his student 

loans, his failure to hold a full-time job from August 

2003 to September 2011, and his lack of cooperation 

in the admissions process. No recommendation was 

made as to when he should be allowed to reap-

ply. The Board adopted the panel’s findings and  
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recommendation, but recommended that Wilson be 

allowed to file for the February 2016 exam.

The Board’s decision was then reviewed by the 

Ohio Supreme Court. Wilson objected to the Board’s 

report but did not challenge the findings of fact, stat-

ing only that they were incomplete. He pointed out 

that the false statements on his Detroit application 

had been made 20 years earlier and that he had not 

concealed them from the admissions committee. The 

Court said that while this was true, the committee 

felt that he had not been entirely candid in explain-

ing this failure to disclose his previous law-school 

experience. 

Wilson first claimed that the Detroit application 

had a statement to the effect that “any matriculation 

of 5 years or older would not be counted.” However, 

the Detroit application had no such statement. 

Wilson then claimed that the omission was 

caused by his rushing through the application pro-

cess, but the committee also questioned the veracity 

of this claim because in the same application Wilson 

had submitted a personal statement that indicated 

that he had never before applied to law school. 

Following the 2009 committee interview, Wilson was 

asked to provide documents submitted to other law 

schools, but he did not provide the requested mate-

rials in 2009 or at his 2011 hearing even though he 

knew that they would be relevant to the assessment 

of his character and fitness.

Regarding his student loans, Wilson never made 

any payment on the $32,300 student-loan debt that 

he had accumulated as an undergraduate from 

1980 through 1987 and as a first-year law student 

at Golden Gate from 1987 to 1988. He admitted that 

after he discovered that the loans were not listed on 

his credit report, he paid no attention to them and 

made no attempt to pay them. At the University of 

Dayton School of Law, he accumulated four more 

loans totaling $120,000 and has made no effort to 

pay them; two of these, totaling $60,000, are now in 

default and he has no plans to repay them, claiming 

that he has no money. 

The Court stated that Wilson’s statement that he 

is financially responsible is not credible in light of his 

complete failure to address his default. Additionally, 

Wilson’s claim that the default was “a one-time event 

25 years ago” is false; the default is an ongoing situ-

ation that has persisted for 25 years. The Court also 

found that Wilson’s claims that he had attempted to 

find full-time employment at various points in the 

last 10 years are likewise untrue. Wilson had been 

relying on his family for support while he worked 

seasonal jobs and ran—unsuccessfully—for public 

office. The Court concluded that “[h]is complete dis-

regard of his financial obligations does not inspire 

confidence” that he is worthy of trust.

Wilson’s application was disapproved by the 

Court. While the Board had recommended that he  

be allowed to file for the February 2016 exam, the 

Court allowed him to reapply for the July 2014 exam 

with the provision that he must maintain full-time  

employment, devise a plan to satisfy his debts, and 

fully cooperate in the admissions process. Wilson 

must also show that he has accepted responsibility 

for his past actions, that he is committed to honoring 

his financial obligations, and that he is capable  

of exercising good judgment. When he reapplies,  

he shall submit to a full character and fitness investi-

gation by the appropriate bar association admissions  

committee. 

Fred P . PArker iii is Executive Director Emeritus of the Board of 
Law Examiners of the State of North Carolina.

jessicA GlAd is Staff Attorney for the National Conference of Bar 
Examiners.
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